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U.S. Customs Service 


General Notice 


19 CFR Parts 4, 24, 146, and 179 


HARBOR MAINTENANCE FEE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
interim amendments of the Customs Regulations to implement pro- 
visions of the Water Resources Development Act of 1986 (the Act) 
which authorizes the Customs Service to assess a harbor mainte- 
nance fee of 0.04 percent (.0004) on the value of commercial cargo 
loaded on or unloaded from a commercial vessel at a port within 
the definition of the Act. The harbor maintenance fee applies to 
port uses by commercial vessels which load or unload merchandise 
or passengers unless specifically exempted from the fee. The pro- 
ceeds of the fee collected by Customs, together with certain other 
fees, are deposited in the Harbor Maintenance Trust Fund which is 
made available, subject to appropriations, to the U.S. Army Corps of 
Engineers for the improvement and maintenance of U.S. ports and 
harbors. 

The amendments were made on an interim basis by the publica- 
tion of T.D. 87-44 in the Federal Register of March 30, 1987 (52 FR 
10198), due to the limited period of time available to initiate the 
changes before the law became effective on April 1, 1987. However, 
written comments were invited for consideration before a final rule 
is issued. Comments were to have been received on or before May 
29, 1987. Customs has received several requests to extend the com- 
ment period because additional time is required to prepare reasona- 
bly responsive comments. Customs believes the requests have merit. 
Accordingly, the period of time for the submission of comments is 
being extended 90 days. 


DATE: Comments are requested on or before August 28, 1987. 
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ADDRESS: Comments may be submitted to and inspected at the 
Regulations Control Branch, U.S. Customs Service, Room 2426, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9:00 
a.m. and 4:30 p.m. on normal business days, at the address above. 


FOR FURTHER INFORMATION CONTACT: Jean F. Maguire, Di- 
rector, User Fee Task Force (202-566-5868). 


Dated: May 28, 1987. 


Harry B. Fox, 
Acting Director, Office of 
Regulations and Rulings. 


[Published in the Federal Register, June 2, 1987 (52 FR 20593)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 87-1061) 


CoasTAL STATES MARKETING, INC., APPELLANT v. UNITED STATES, APPELLEE 

Bernard J. Babb, Freeman, Wasserman & Schneider, of New York, New York, ar- 
gued for appellant. 

Joseph I. Liebman, Attorney in Charge, International Trade Field Office, Commer- 
cial Litigation Branch, Department of Justice, of Washington, D.C., argued for appel- 
lee. With him on the brief were Richard K. Willard, Assistant Attorney General, 
David M. Cohen, Director and Florence M. Peterson. 

Appealed from: U.S. Court of International Trade 

Judge CARMAN. 


(Appeal No. 87-1061) 


CoastaL StaTeS MARKETING, INC., APPELLANT v. UNITED STATES, APPELLEE 
(Decided May 26, 1987) 


Before Davis, Circuit Judge, NicHots, Senior Circuit Judge, and 
Newman, Circuit Judge. 


NicHoLs, Senior Circuit Judge. 

Coastal States Marketing, Inc. appeals from the decision in Coast- 
al States Marketing, Inc. v. United States, 646 F. Supp. 255 (Ct. Int’] 
Trade 1986), granting the government’s cross-motion for summary 
judgment, in which Judge Carman of the United States Court of In- 
ternational Trade concluded that a mixture of Soviet gas oil No. 2 
and Italian fuel oil No. 5 does not result in “substantial transforma- 
tion” of the oil for the purpose of determining the country of origin 
and the appropriate duty. We affirm on the basis of the decision 
below. 


AFFIRMED 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 87-57) 


PPG Inpustrigs, INc., PLAINTIFF v. UNITED STATES, DEFENDANT, AND VITRO 
Fiorapo, S.A. AND Viprio PLANO DE México, S.A., DEFENDANT- 
INTERVENORS 


Consolidated Court No. 84-3-00411 


Before CaRMAN, Judge. 
[Plaintiff's motion for judgment on the agency record denied.] 
(Decided May 15, 1987) 

Stewart & Stewart (Eugene L. Stewart on the motion), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch; (A. David Lafer on the motion), for the 
defendant. 

Brownstein, Zeidman & Schomer (Irwin P. Altschuler and David R. Amerine, on 
the motion), for the defendant-intervenors. 


MEMORANDUM OPINION 


CarMAN, Judge: Plaintiff moves pursuant to Rule 56.1 of the Rules 
of this Court for judgment upon the agency record challenging the 
suspension of a countervailing duty investigation of unprocessed 
float glass (float glass) from Mexico. Unprocessed Float Glass From 
Mexico; Suspension of Countervailing Duty Investigation, 49 Fed. 
Reg. 7264 (Feb. 28, 1984). Plaintiff also challenges certain determi- 
nations made by the International Trade Administration (ITA) pur- 
suant to the final affirmative countervailing duty determination. 
Unprocessed Float Glass From Mexico; Countervailing Duty Deter- 
mination, 49 Fed. Reg. 23097 (June 4, 1984). 

For the reasons stated below, this Court holds the ITA’s determi- 
nation is supported by substantial evidence on the record and is oth- 
erwise in accordance with law. 


Facts 


PPG Industries, Inc. (PPG), a domestic manufacturer of float 
glass petitioned the ITA on behalf of the United States float glass 
industry. PPG alleged that certain benefits constituting bounties or 
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grants within the meaning of the Tariff Act of 1930 (Tariff Act) 
§ 303, 19 U.S.C. § 1303 were being provided directly or indirectly to 
Mexican manufacturers, producers, or exporters of float glass ex- 
ported to the United States.! Since Mexico was not “a country 
under the Agreement” within the meaning of § 1671(b),? § 1303 ap- 
plied to the investigation. Because the product was dutiable, the 
United States International Trade Commission (ITC) was not 
required to determine whether imports of the product caused or 
threatened to cause material injury to a United States industry. 

Upon finding sufficient grounds, the ITA initiated a counter- 
vailing duty investigation. It was preliminarily determined by the 
ITA that certain benefits which constituted bounties or grants with- 
in the meaning of the Tariff Act were being provided to manufac- 
turers, producers, or exporters of float glass from Mexico. The pre- 
liminary determination found a net bounty or grant of 1.63% ad 
valorem. The Mexican program that was determined by the ITA to 
confer countervailable benefits was the Fund for the Promotion of 
Exports of Mexican Manufactured Products (FOMEX). The ITA di- 
rected the U.S. Customs Services to suspend liquidation and require 
a cash deposit or the posting of a bond on the entries in an amount 
equal to the estimated net bounties or grants. Unprocessed Float 
Glass From Mexico; Preliminary Affirmative Countervailing Duty 
Determination, 48 Fed. Reg. 56095 (Dec. 19, 1983). 

In a notice containing the preliminary determination, the ITA 
terminated and rescinded the initiation of the investigation of pref- 
erential prices on natural gas used by the domestic industries and 
Certificates of Fiscal Promotion (CEPROFIs) granted for wage in- 
creases and for investment in new Mexican-made capital goods be- 
cause the ITA has determined in prior investigations that these pro- 
grams were not countervailable. The ITA also noted that no further 
information causing the ITA to review this decision was received. 

On February 28, 1984, the ITA suspended the countervailing duty 
investigation. The basis for the suspension was an agreement be- 
tween the ITA and the defendant-intervenors, Vitro Flotado, S.A. 
(Vitro or Vitro Flotado) and Vidrio Plano de Mexico, S.A. (Vidrio or 


1 Float glass is a type of flat glass that is produced by floating molten glass over a bed of molten tin. It was imported 
under Items 543.2100 and 543.6900 of the Tariff Schedules of the United States (TSUS). The period covered by the investi- 
gation for measuring the bounties or grants was January 1 to September 30, 1983. See Unprocessed Float Glass From Mexi- 
Co;, Preliminary Affirmative Countervailing Duty Determination, 48 Fed. Reg. 56095 (Dec. 19, 1983). 

2 Congress has defined a “country under the Agreement” to mean a country: 
(1) between the United States and which the Agreement on Subsidies and Countervailing Measures applies, as de- 
termined under section 2503(b) of this title, 
(2) which has assumed obligations with respect to the United States which are substantially equivalent to obliga- 
tions under the Agreement, as determined by the President, or 
(3) with respect to which the President determines that— 
(A) there is an agreement in effect between the United States and that country which— 
(i) was in force on June 19, 1979, and 
a unconditional most-favored-nation treatment with respect to articles imported into the Unit- 


® the General Agreement on Tariffs and Trade does not apply between the United States and that country, 
(C) the agreement described in subparagraph (A) does not expressly permit— 
(i) actions required or permitted by the General Agreement on Tariffs and Trade, or required by the Con- 


gress, or 
tines prohibitions or restrictions on importation which are designed to prevent deceptive 
or unfair practi 


19 U.S.C. § 1671(b). 
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Vidrio Plano), the only known manufacturers and exporters of float 
glass to the United States from Mexico. The intervenors renounced 
completely all benefits provided by the government of Mexico which 
the ITA found constituted bounties or grants on float glass. 49 Fed. 
Reg. 7264. 

Although the ITA and defendant-intervenors had previously en- 
tered into a suspension agreement, the ITA had continued the in- 
vestigation pursuant to 19 U.S.C. § 1671c(g) at the behest of the 
plaintiff. On June 4, 1984, the ITA published a final countervailing 
duty determination for float glass from Mexico. It determined cer- 
tain benefits which constituted bounties or grants within the mean- 
ing of § 1303 were being provided to manufacturers, producers, or 
exporters in Mexico of float glass. The net bounty or grant was 
found to be 2.54% ad valorem. The ITA indicated the suspension 
agreement would remain in force and no countervailing duty order 
would issue unless there was a violation of the agreement or the 
ITA determined it no longer met the requirements of sections 704(b) 
and (d) as provided in section 704(i) of the Tariff Act. See 49 Fed. 
Reg. 23097. 

In the final affirmative duty determination the ITA found that 
the Fund for the Promotion of Exports of Mexican Manufactured 
Products (FOMEX) conferred an ad valorem benefit of 1.52%. 
FOMEX is a trust established by the government of Mexico to pro- 
mote the manufacture and sale of exported products. The ITA also 
determined that CEPROFIs conferred an ad valorem benefit of 
1.02%. CEPROFIs were tax credits used to promote National Devel- 
opment Plan (NDP) goals which include increased employment, en- 
couragement of regional decentralization, and industrial develop- 
ment, in particular, of small and medium sized firms. 

The ITA also determined that the Trust Fund for Coverage of 
Risks (FICORCA) did not confer a countervailable bounty or grant.* 
The ITA also determined that the program for the Certificado de 
Devolucion de Impuesto (CEDI) was suspended. The agency indicat- 
ed that if the program were subsequently reactivated, the Depart- 
ment would review its applicability in an administrative review 
under section 751 of the Tariff Act. 


3 The ITA also determined that the following programs were not used by Mexican float glass companies exporting to the 
United States: 


Import Duty Reductions and Exemptions; 

Extra-CEDIs; 

Discounts and Rebates on Energy Used by the Float Glass Industry; 
Preferential Prices on Natural Gas Used by the Float Glass Industry; 
Article 94 Loans; 

Fund for Industrial Development (FONED; 

Guarantee and Development Fund for Small and Medium Industries (FOGAIN); 
Mexican Institute for Foreign Trade (IMCE); 

Trust for Industrial Parks, Cities, and Commercial Centers (FIDEIN); 
National Preinvestment Fund for Studies and Projects (FONEP); 
Fondo Nacional de Fomento Industrial (FOMIN); 

Preferential State Investment Incentives; 

Government Financed Technology Development; 

Preferential Vessel, Freight, Terminal, and Insurance Benefits; 
Accelerated Depreciation. 


OZErRermosmpom> 
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BACKGROUND 


This case concerns the ITA’s interpretation of § 1303 in the con- 
text of certain alleged countervailable benefits provided by the 
Mexican government to its float glass industry. Section 1303 pro- 
vides in pertinent part: 


(a)\(1) Except in the case of an article or merchandise which is 
the product of a country under the Agreement (within the 
meaning of section 1671(b) of this title), whenever any country, 
dependency, colony, province, or other political subdivision of 
government, person, partnership, association, cartel, or corpora- 
tion, shall pay or bestow, directly or indirectly, any bounty or 
grant upon the manufacture or production or export of any ar- 
ticle or merchandise manufactured or produced in such coun- 
try, dependency, colony, province, or other political subdivision 
of government, then oo the importation of such article or 
merchandise into the United States, whether the same shall be 
imported directly from the country of production or otherwise, 
and whether such article or merchandise is imported in the 
same condition as when exported from the country of produc- 
tion or has been aoe in condition by remanufacture or oth- 
erwise, there shall be levied and paid, in all such cases, in addi- 
tion to any duties otherwise imposed, a duty equal to the net 
soem of such bounty or grant, however the same be paid or 

stowed. 


19 U.S.C. § 1303. By its terms, section 1303 applies only in the case 
of a product from a country which is not a “country under the 
Agreement” within the meaning of 19 U.S.C. § 1671(b). In general, 


§ 1303 applies to a country that is not obliged to comply with the 
Agreement on Subsidies and Countervailing Measures. Since Mexi- 
co was not a “country under the Agreement” at the time of the in- 
vestigation, section 1303 is applicable in this review. 

Section 1671 provides the basic framework for levying counter- 
vailing duties on merchandise when there is a “country under the 
Agreement:” 


(a) General rule.—If— 
(1) the administering authority determines that— 


(A) a country under the Agreement, or 

(B) a person who is a citizen or national of such a coun- 
try, or a corporation, association, or other organization or- 
ganized in such a country, 


is providing, directly or indirectly, a subsidy with respect to the 
manufacture, production, or exportation of a class or kind of 
merchandise imported, or sold (or likely to be sold) for importa- 
tion, into the United States, and 


(2) the Commission determines that— 
(A) an industry in the United States— 


(i) is materially injured, or 
(ii) is threatened with material injury, or 
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(B) the establishment of an industry in the United States 
is materially retarded, 


by reason of imports of that merchandise or by reason of 
sales (or the likelihood of sales) of that merchandise for 
importation, 


then there shall be imposed upon such merchandise a counter- 
vailing duty, in addition to any other duty imposed, equal to 
the amount of the net subsidy. For purposes of this subsection 
and section 1675d(b)\(1) of this title, a reference to the sale of 
merchandise includes the entering into of any leasing arrange- 
ment regarding the merchandise that is equivalent to the sale 
of the merchandise. 


19 U.S.C. § 1671(a). While the term “bounty or grant” as used in 
§ 1303 has not been statutorily defined, Congress ascribed the fol- 
lowing meaning to the term “Subsidy” in § 1671: 


(5) Subsidy.—The term “subsidy” has the same meaning as 
the term “bounty or grant” as that term is used in section 1303 
of this title, and includes, but is not limited to, the following: 


(A) Any export subsidy described in Annex A to the 
Agreement (relating to illustrative list of export subsidies). 
(B) The following domestic subsidies, if provided or 
—- by government action to a specific enterprise or 
industry, or group of enterprises or industries, whether 
publicly or privately owned, and whether paid or bestowed 
directly or indirectly on the manufacture, production, or 
export of any class or kind of merchandise: 
(i) The provision of capital, loans, or loan guarantees 
on terms inconsistent with commercial considerations. 
(ii) The provision of goods or services at preferential 
rates. 
(iii) The grant of funds or forgiveness of debt to cover 
operating losses sustained by a specific industry. 
(iv) The assumption of any costs or expenses of man- 
ufacture, production, or distribution. 


19 U.S.C. § 1677(5). 

To the extent this Court’s jurisdiction is not challenged, review of 
the administrative determinations challenged here is provided by 
19 U.S.C. § 1516a(a\(2). Accordingly, the applicable standard of re- 
view is whether the ITA’s determination is unsupported by substan- 
tial evidence on the record or is otherwise not in accordance with 
law. 19 U.S.C. § 1516a(b)(1)\(B). 


DIscussION 


I. FICORCA 


In its petition, plaintiff alleged that Vitro, S.A., the holding com- 
pany for the two float glass producers, Vitro Flotado and Vidrio 
Plano, was seeking to reschedule foreign debt through FICORCA. 
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Plaintiff requested the ITA investigate the attempts of the Vitro 
Group, which includes Vitro, S. A., Vitro Flotado, and Vidrio Plano 
to reschedule debt through FICORCA. 

The questionnaire sent to the Mexican government by the ITA as 
part of its investigation specified that responses should be for all 
firms exporting float glass to the United States and should include 
any benefits enumerated that flow through a group. One of the ben- 
efits enumerated was FICORCA. 

The response to the questionnaire indicated that neither Vitro 
nor Vidrio had participated in FICORCA. The ITA therefore made a 
preliminary determination FICORCA had not been used. 48 Fed. 
Reg. 56095, 56096 (Dec. 19, 1983). 

Thereafter, as previously mentioned, the ITA entered into a sus- 
pension agreement, and plaintiff requested a continuation of the in- 
vestigation. In the final determination, the ITA stated: 


FICORCA is a trust fund set up by the Mexican government 
and the Bank of Mexico operating through the country’s credit 
institutions. All Mexican firms with registered debt in foreign 
currency and payable abroad to Mexican credit institutions or 
to foreign financial entities or suppliers may purchase, at a con- 
trolled rate, the amount in dollars necessary to pay principal 
on the loan. All loans which are covered by the program must 
be long-term or be restructured on a long-term basis. The pro- 
gram was terminated December 20, 1982. Companies had until 
October 25, 1983, to register for the program. We verified that 
the float glass companies did not have any rescheduling of debt 
during our period of investigation. The float glass companies 
have not used the program. We also have verified documenta- 
tion that the program is available to all Mexican firms with for- 
eign indebtedness; it is not targeted to a specific industry or en- 
terprise, group of industries or enterprises, or to companies lo- 
cated in specific regions. FICORCA is also not tied in any way 
to exports. Therefore, we have determined this program is not 
countervailable. 


49 Fed. Reg. 23097, 23099 (June 4, 1984). 

Before analyzing the FICORCA program the Court must first di- 
gress to a discussion of the connection between § 1303 and § 1677(5). 
Plaintiff contends general availability is an inappropriate test in a 
§ 1303 investigation. According to the plaintiff, the introductory 
clause of § 1677(5) makes clear that the interpretation of “bounty or 
grant” under § 1303 controls the meaning of “subsidy” in § 1677(5). 
At best, only the procedures set forth at Subtitle IV (i.e., § 1677(5)) 
as implemented by regulations, control the application of § 1303. 
Because there is no regulation under § 1677(5) and “subsidy” has 
not been defined in 19 C.F.R. § 355.7, there is no justification for a 
narrow interpretation of § 1303. 

By contrast, the defendant as well as the defendant-intervenors, 
contend Congress intended the words “bounty or grant” and “subsi- 
dy” should have the same meaning and be measured by the same 
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standards. Accordingly, and pursuant to § 1677(5), the defendant 
and defendant-intervenors maintain that domestic subsidies must 
be provided to a “specific enterprise or industry, or group of enter- 
prises or industries” to be countervailable. This limitation is there- 
fore integral to the definition of bounty or grant. This Court agrees. 

Just as this Court held in Cabot Corp. v. United States, 9 CIT 
——, 620 F. Supp. 722 (1985), appeal dismissed, 788 F.2d 1539 (Fed. 
Cir. 1986), § 1303 supplies the substantive law of this case. In inter- 
preting § 1303, the Court may refer to § 1677(5). See Bethlehem 
Steel Corp. v. United States, 7 CIT 339, 590 F. Supp. 1237 (1984); 
Carlisle Tire & Rubber Co. v. United States, 5 CIT 229, 235, vo; F. 
Supp. 834, 839 (1983). 

Section 1677(5) provides that the term subsidy has the same 
meaning as bounty or grant. The legislative history also makes 
clear that § 1677(5) was intended “to clarify that the term has the 
meaning which administrative practice and the courts have 
ascribed to the term bounty or grant under § 303 of the Tariff Act 
of 1930, unless that practice or interpretation is inconsistent with 
the bill.” S. Rep. No. 249, 96th Cong., 1st Sess. 84-85 (1979): Con- 
gress thus intended there be complete harmony between the two 
provisions. Bethlehem Steel, 7 CIT at 341. It is also irrelevant which 
statute controls as “the law defining the term bounty or grant in- 
forms the interpretation of the term subsidy.” Cabot, 9 CIT at ——, 
620 F. Supp. at 730. 

Plaintiff contends the terms “bounty and grant” reach all boun- 
ties and grants however paid or bestowed. In other words, if the ef- 
fect of the program is to reduce the cost of producing or exporting, 
the advantage must be countervailed irrespective of whether or not 
other companies receive similar benefits. 

Plaintiff maintains that the general availability test is contrary 
to the legislative history and purpose of the countervailing duty 
law. According to the plaintiff, the law is intended to protect domes- 
tic industries from all trade that receives bounties or grants. Con- 
gress further intended the law be vigorously enforced to reduce and 
eliminate the effects of benefits bestowed on trade. 

Plaintiff further contends the general availability test has not en- 
tered the law through legislative recognition of a long-standing ad- 
ministrative interpretation since the interpretation fails to meet 
the “long-standing” requirement. Finally, plaintiff alludes to the 
absurdity of the results that would follow from application of the 
ITA’s general availability test. 

The defendant and the defendant-intervenors essentially rely up- 
on the literal language of § 1677(5) in support of the ITA’s applica- 
tion of the general availability rule. In interpreting § 1677(5), the 
ITA views the word “specific” as necessarily modifying enterprise 
or industry, or group of enterprises or industries. See Final Affirm- 
ative Countervailing Duty Determinations; Certain Steel Products 
From Belgium, 47 Fed. Reg. 39304, 39328 (Sept. 7, 1982). If it was 
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not the intent of Congress to limit domestic subsidies as such, this 
language, in the defendant’s view, would be superfluous. 

Both the defendant and the intervenors contend Congress knew 
and approved of the ITA’s interpretation when it failed to amend 
§ 1677(5) in the Trade and Tariff Act of 1984, in other words, by de- 
leting the specificity language. Furthermore, the ITA has never 
countervailed a generally available benefit under § 1303. In adopt- 
ing the specificity language, Congress explicitly endorsed the ITA’s 
interpretation of § 1303. 

The defendant and the intervenors contend plaintiff's reliance up- 
on earlier cases is misplaced. These cases dealt with either export 
subsidies or subsidies provided to a particular region both of which 
are countervailable irrespective of their general availability. They 
urge this Court adopt the approach taken in Carlisle and reject the 
“dictum” of Bethlehem Steel.‘ 

In Cabot, this Court ruled upon some of the same issues raised in 
this action. The Cabot Court specifically held: 


The definition of “bounty or grant” under § 1303 as intended by 
Congress remains as it is embodied in the case law and later af- 
firmed by Congress in § 1677(5). This definition requires focus- 
ing only on whether a benefit or “competitive advantage” has 
been actually conferred on a “specific enterprise or industry, or 
group of enterprises or industries.” 


Cabot Corp. v. United States, 9 CIT at ——, 620 F. Supp. at 732. 
Cabot distinguished between non-countervailable generalized bene- 


fits and those benefits conferred upon specific enterprises or indus- 
tries or groups of enterprises or industries. See 9 CIT at ——, 620 F. 
Supp. at 731. 

In Cabot, this Court further noted the absurdity of a rule that re- 
quires imposition of countervailing duties where producers or im- 
porters have received such generalized public benefits, i.e., (infra- 
structure, education, national defense) as almost every imported 
good entering the stream of commerce would be subject to counter- 
vailing duties. 9 CIT at ——, 620 F. Supp. at 731-2 (citing Carlisle, 5 
CIT at 233, 564 F. Supp. at 838). On the other hand, the Cabot Court 
noted the absurdity of a rule that transforms an obvious bounty in- 
to a non-countervailable benefit by making the program “generally 
available.” Cabot, 9 CIT at ——, 620 F. Supp. at 732 (citing Bethle- 
hem 7 CIT at 350, 590 F. Supp. at 1242). 

Cabot held, moreover, that “the appropriate standard focuses on 
the de facto case by case effect of benefits provided to recipients 
rather than on the nominal availability of benefits.” 9 CIT at ——, 
620 F. Supp. at 732. Cabot directed the ITA to determine, in each 
case, whether a benefit or competitive advantage had actually been 
“*The Carlisle Court held that two accelerated depreciation programs under Korean corporation tax law were not 
countervailable since the benefits were generally available to the entire Korean business community. Similarly, the Bethle- 
hem Court considered a South African program which provided a 200% deduction for expenses to companies whose employ- 


ee training programs were certified by the government. The Bethlehem Court held the program was a tax law which was 
not selective and was not, therefore, a countervailable subsidy. 
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conferred upon a “specific enterprise or industry, or group of enter- 
prises or industries.” Although general availability may be a mani- 
festation that a program has not conferred a benefit upon a specific 
recipient, general availability is not the statutory test. It is merely 
one of several relevant factors to be considered in determining 
whether or not a benefit or competitive advantage has been con- 
ferred upon a “specific enterprise or industry, or group of enter- 
prises or industries.” See § 1677(5). 

Cabot held that the provision of carbon black feedstock and natu- 
ral gas at controlled prices, although nominally available, appeared 
in actual implementation, to supply a benefit to a specific enter- 
prise or industry, or group thereof. Although the instant case con- 
cerns FICORCA as well as natural gas, the Cabot analysis is simi- 
larly applicable.5 

The Court will now consider whether or not the ITA properly ap- 
plied the statutory test in determining if the benefits of FICORCA 
should be countervailed. As stated previously, the ITA verified 
FICORCA was available to all Mexican firms with registered debt 
in foreign currency payable abroad. According to the verification re- 
port, the loans had to be long-term or restructured on a long-term 
basis. Although the program was terminated December 20, 1982, 
the companies had until October 25, 1983 to register for the 
program. 

Plaintiff contends that since FICORCA was available only to Mex- 
ican firms having long-term debt in foreign currency payable 
abroad, FICORCA benefits were specific to a particular industry. In 
response, the defendant-intervenors refer this Court to the Carlisle 
decision in which Judge Maletz dismissed the plaintiff's contention 
that a tax benefit was countervailable since not every company met 
the eligibility criteria. Carlisle, 5 CIT at 231, n.3, 564 F. Supp. at 
836, n.3. This Court agrees with the defendant-intervenors and 
holds that the mere fact that a program contains certain eligibility 
requirements for participation does not transform the program into 
one which has provided a countervailable benefit. The test necessar- 
ily involves subjective case by case decisions to determine whether 
there is a discrete class of beneficiaries. There may, of course, be sit- 
uations in which narrowly-drawn eligibility requirements de facto 
render the benefit one which is provided to a specific enterprise or 
industry or group of enterprises or industries. This Court finds, 
however, after an examination of the record, FICORCA require- 
ments do not de facto render the benefit one which is provided to 
such a discrete class of beneficiaries. 

Plaintiff contends further the ITA failed to investigate or verify, 
either as a part of the original countervailing duty determination or 
as a part of the process followed in entering the suspension agree- 


5 At least with regard to the carbon black industry, the decision in Cabot was influenced by the actual number of users of 
carbon black feedstock or catcracker bottoms. The record established that no enterprise or industry in Mexico other than 
the carbon black industry had the technology and ability to make commercial use of the product. Thus, although the 
favorable price for carbon black feedstock was nominally available to all Mexican enterprises and industries, it appeared 
that the program actually conferred a benefit upon a specific enterprise or industry, or group of enterprises or industries. 
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ment, whether or not Vitro, S.A. renegotiated any loans through 
FICORCA for the benefit of its subsidiaries. According to the plain- 
tiff, although Vitro, S.A. only provides support services for its sub- 
sidiaries, any benefit received by it through FICORCA would flow to 
the subsidiaries without necessarily appearing on the accounts of 
the subsidiaries. Furthermore, plaintiff contends, although the 
questionnaire of the Mexican government indicated that neither Vi- 
tro Flotado nor Vidrio Plano participated in FICORCA, the ITA 
should have investigated to what extent Vitro, S.A. participated in 
the program. 

The verification report indicates the companies did not 
reschedule debt for their own accounts during the period of investi- 
gation. Company officials further indicated that if Vitro, S.A. rene- 
gotiated loans for the benefit of its subsidiaries, this fact would be 
evident from the accounts of the subsidiaries. The ITA randomly 
sampled the accounts of the subsidiaries and found no evidence that 
the subsidiaries received benefits under FICORCA. The ITA also de- 
termined a separate investigation of Vitro, S.A. was unwarranted 
since Vitro, S.A. was not a manufacturer, exporter, or producer. 
The ITA indicated that pursuant to the suspension agreement, Vi- 
tro Flotado and Vidrio Plano, the subsidiary companies, would be 
required to promptly inform the ITA of any new or equivalent bene- 
fits for float glass. 

Although it appears the verification conducted by the ITA was 
reasonable and not arbitrary, it is not necessary to determine if the 
ITA’s verification was adequate. The ITA reasonably determined 


pursuant to its statutory mandate that FICORCA benefits are not 
countervailable since they do not provide a benefit to a specific en- 
terprise or industry, or group of enterprises or industries. Thus, if 
Vitro, S.A. had received FICORCA benefits, these benefits would 
still not be countervailable even if the benefits devolved upon the 
subsidiaries. 


Il. FOMENTO COMERCIO EXTERIOR (FCE) 


The Court will now examine the ITA’s determination not to in- 
clude FCE as a party to the suspension agreement and not to con- 
duct a separate investigation of FCE. In its petition, plaintiff con- 
tended FCE, an exporter and an apparent sister company of the 
float glass producers, Vitro Flotado and Vidrio Plano, had received 
extra-CEDIs. Because FCE was responsible for many of the export 
related activities of Vitro, S.A., plaintiff argued that the two float 
glass producers received indirect bounties or grants as a result of 
the extra-CEDIs bestowed upon FCE. 

After consideration of the responses to the questionnaires sent by 
the ITA, the ITA made a preliminary determination that the float 
glass producers had not utilized the extra-CEDI program. The ITA 
verification team visited the CEDI offices of the Mexican govern- 
ment and determined extra-CEDIs were not received by any Mexi- 





U.S. COURT OF INTERNATIONAL TRADE 17 


can companies. The verification report also discusses the role of 
FCE. The report indicates FCE provides special marketing services 
and operates similarly to an export or trading company of the Unit- 
ed States.® 

After the verification, but immediately prior to the conclusion of 
the suspension agreement, plaintiff alleged that extra-CEDIs had 
been paid out under the guise of CEPROF's. Plaintiff requested, but 
the ITA refused to reverify this allegation in Mexico. Plaintiff fur- 
ther requested the ITA include FCE as a party to the suspension 
agreement. 

Upon the conclusion of the suspension agreement, plaintiff re- 
quested, pursuant to § 1671c(g), that the ITA continue its investiga- 
tion. Plaintiff alleged FCE had received CEDIs and CEPROFIs and 
provided a computer printout from the Mexican government to that 
effect. The ITA decided not to reverify this allegation, in part since 
by the terms of the suspension agreement, the companies re- 
nounced any benefits flowing, albeit indirectly, through FCE. See 49 
Fed. Reg. 23097, 23101. 

Plaintiff contends the ITA improperly refused to include FCE as a 
party to the suspension agreement. Furthermore, plaintiff contends, 
the ITA throughout the course of the proceeding, performed an in- 
adequate investigation by failing to thoroughly examine all allega- 
tions of the petitioner. 

The defendant maintains that the ITA investigated and verified 
all allegations that were timely raised. Although the petition al- 
leged FCE received extra-CEDIs, no evidence in support of this alle- 
gation was supplied. In verifying, the ITA found no evidence that 
the extra-CEDI program even existed. The ITA examined the ac- 
counts of the float glass producers and found no evidence of extra- 
CEDIs. Because FCE only provides services, and the ITA does not 
countervail subsidized services that cannot be tied to the manufac- 
ture, production, or exportation of a product, the defendant con- 
tends, a separate investigation of FCE was unnecessary. Defend- 
ant’s Memorandum in Opposition to Plaintiff's Motion for Judg- 
ment Upon the Agency Record at 58. Furthermore, because a 
suspension agreement was concluded, and this agreement complied 
with the statute, according to the defendant, the ITA properly de- 
cided not to reverify allegations in Mexico after the agreement was 
made. A separate investigation of FCE would have impermissibly 
expanded the scope and duration of the investigation and violated 
congressional desire that suspension agreements lead to rapid reso- 
lution of the issues. 

The defendant-intervenors contend that this Court should not 
consider allegations that FCE received CEDIs and CEPROFIs be- 
cause the evidence pertaining to this allegation was not before the 
ITA when the suspension agreement was concluded and is therefore 


5 The verification report indicates that FCE is owned by a number of Mexican industries including Vitro and Vidrio each 
of which own one percent. 
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not part of the administrative record before this Court. By contrast, 
plaintiff contends the record consists of all information obtained 
during the course of the proceeding which began when the petition 
was submitted and ended when the final determination was pub- 
lished. This Court agrees with the defendant-intervenors, since the 
information relied upon by the ITA was all that was available when 
the suspension agreement was made. 

Plaintiff further suggests that the ITA should have conducted a 
separate investigation of FCE during the verification. Without con- 
sidering the various assumptions of Commerce such as the seller of 
an input attempts to maximize its total returns, there is ample evi- 
dence in the record to justify the ITA’s action at this stage in not 
conducting a separate investigation and verification of FCE. Beyond 
the allegation of plaintiff, the verification report shows there was 
no evidence the extra-CEDI program even existed. In fact, it was af- 
ter verification that plaintiff alleged extra-CEDIs had been con- 
ferred under the guise of CEPROFIs. Thus, at this earlier time, it 
was reasonable for the ITA to have refused to conduct a separate in- 
vestigation of FCE. 

The next question presented for decision is whether or not the 
ITA’s failure to include FCE as a party to the suspension agreement 
rendered its conclusion contrary to law. Essential to the analysis is 
the language of the provision governing the suspension of an 
investigation: 


(b) Agreements to eliminate or offset completely a subsi- 


dy or to cease exports of subsidized merchandise.—The ad- 
ministering authority may suspend an investigation if the gov- 
ernment of the country in which the subsidy practice is alleged 
to occur agrees, or exporters who account for substantially all 
of the imports of the merchandise which is the subject of the in- 
vestigation agree— 


(1) to eliminate the subsidy completely or to offset com- 
pletely the amount of the net subsidy, which respect to that 
merchandise exported directly or indirectly to the United 
States, within 6 months after the date on which the investi- 
gation is suspended, or 


* * * * * 


(d) Additional rules and conditions.— 


(1) Public interest; monitoring—The administering au- 
thority shall not accept an agreement under subsection (b) 
or (c) of this section unless— 


(A) it is satisfied that suspension of the investigation 
is in the public interest, and 

(B) effective monitoring of the agreement by the 
United States is practicable. 


% % * * * * 
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(e) Suspension of investigation procedure.—Before an in- 
vestigation may be suspended under subsection (b) or (c) of this 
section the administering authority shall— 


(1) notify the petitioner of, and consult with the petition- 
er concerning, its intention to suspend the investigation, 
and notify other parties to the investigation and the Com- 
mission not less than 30 days before the date on which it 
suspends the investigation, 

(2) provide a copy of the proposed agreement to the peti- 
tioner at the time of the notification, together with an ex- 
planation of how the agreement will be carried out and en- 
forced (including any action required of foreign govern- 
ments), and of how the agreement will meet the 
requirements of subsections (b) and (d) or (c) and (d) of this 
section, and 

(3) permit all parties to the investigation to submit com- 
ments and information for the record before the date on 
which notice of suspension of the investigation is published 
under subsection (f)(1)(A) of this section. 


* * * * * * * 


(g) Investigation to be continued upon request.—If the ad- 
ministering authority, within 20 days after the date of publica- 
tion of the notice of suspension of an investigation, receives a 
request for the continuation of the investigation from— 


(1) the government of the country in which the subsidy 
practice is alleged to occur, or 

(2) an interested party described in subparagraph (C), (D), 
(E), and (F) of section 1677(9) of this title which is a party 
to the investigation, then the administering authority and 
the Commission shall continue the investigation. 


19 U.S.C. § 1671c. The procedures governing suspension are there- 
fore carefully tailored to effectuate the remedial purposes of the 
countervailing duty law. The pertinent sections of the Senate Re- 
port confirm this sentiment: 


The suspension provision is intended to permit rapid and 
pragmatic resolutions of countervailing duty cases. However, 
suspension is an unusual action which ‘eont not become the 
normal means of disposing of cases. The committee intends that 
investigations be suspended only when that action serves the 
interests of the public and the domestic industry affected. For 
this reason, the authority to suspend investigations is narrowly 
circumscribed. In particular, agreements which provide for any 
action less than elimination of the subsidy, complete offset of 
the net subsidy amount, or cessation of exports can be accepted 
only in extraordinary circumstances. That is to say, very rare- 
ly. Furthermore, the requirement that the petitioners be con- 
sulted will not be met by pro forma communications. Complete 
disclosure and discussion is required. 


S. Rep. No 96-249, 96th Cong., 1st Sess. 54 (1979). The House Report 
echoes the views of the Senate: 
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The Committee recognizes the importance of this provision to 
both importers and domestic industry as a means of achieving 
the remedial purposes of the law in as short a time as possible 
and with a minimum expenditure of resources by all parties in- 
volved. However, the Committee is equally concerned that the 
authority to suspend investigations be exercised within the 
carefully circumscribed limits set forth in the bill. 


H.R. Rep. No. 96-317, 96th Cong., Ist Sess. 53-4 (1979). 
In the agreement suspending the countervailing duty investiga- 
tion, the companies, Vitro and Vidrio, agreed to the following: 


3. The companies will not apply for or receive, directly or in- 
directly, any benefits that the Department has determined to be 
countervailable from the Certificates of Fiscal Promotion 
(CEPROFI) program with respect to the subject product on or 
after the effective date of this arenes. Any countervailable 
CEPROFIs which have been applied for but not yet received or 
received but not entirely used shall not be accepted or used and 
shall be returned to the Government of Mexico unused within 
30 days of the date of this agreement. 

4. Effective August 25, 1982, the Certificado de Devolucion de 
Impuesto (CEDI) program discontinued the eligibility of all 
products, including unprocessed float glass, from Mexico for 
CEDI tax rebates. The companies will not apply for or receive 
directly or indirectly any countervailable benefits under this 
program, with respect to shipments of the subject merchandise 
exported and entered, or withdrawn from warehouse, for con- 
sumption in the United States on or after the effective date of 
this agreement, if eligibility for CEDI is reinstated. Any out- 


standing CEDIs shall not be used and shall be returned to the 
Government of Mexico unused within 30 days of the date of 
this agreement. 


* * * * * * * 


7. The companies agree that they will not apply for nor re- 
ceive directly or indirectly any new or equivalent benefits for 


the — merchandise as a substitute for any benefit re- 
nounced by the agreement. 


* * % * * * 


C. Monitoring of the Agreement 


1. The companies agree to supply to the Department any in- 
formation and documentation which the Department deems 
necessary to demonstrate that they are in full compliance with 
the agreement. The companies agree to permit such data collec- 
tion and verification as the Department deems necessary in or- 
der to monitor this agreement. 


49 Fed. Reg. at 7267-8 (emphasis added). 

Congress does not appear to have provided a definition for the 
term “exporter” as used in the provision for the suspension of inves- 
tigations. There is no indication of the intended scope of the term 
beyond a general admonition that the suspension agreement be 
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carefully tailored to provide for the elimination of countervailable 
benefits. Underlining the significance of this warning is the require- 
ment for practicable and effective monitoring of the suspension 
agreement. 

It appears from an analysis of these materials and the facts of 
this case that the suspension agreement complies reasonably with 
the requirements for suspending an investigation. The agreement 
was made with the only two known exporters of float glass, Vitro 
and Vidrio.’ Furthermore, the agreement prevents the companies 
from applying or receiving, directly or indirectly, countervailable 
benefits from CEPROFI and CEDI as well as any new or equivalent 
benefits for the subject merchandise as a substitute for any benefit 
renounced by the agreement. 

Furthermore, although the suspension agreement contains no ex- 
plicit provision for monitoring the receipt of benefits by FCE, the 
agreement provides that the companies will supply the ITA with all 
information needed to document and verify compliance with the 
agreement. 49 Fed. Reg. 7268. Since the breadth of the suspension 
agreement is extensive, and the provisions for agency monitoring 
appear sufficient, the Court holds it was not necessary to include 
FCE as a party to the suspension agreement. 

Finally, and in sum, the ITA did not violate its statutory duty to 
conduct an adequate investigation under 19 U.S.C. § 167la(b) and 
1671c(g) as enunciated by this Court in Republic Steel Corp v. Unit- 
ed States, 4 CIT 33, 544 F. Supp. 901 (1982). Although the Republic 
Steel Court held that the petition, if sufficient, frames the proceed- 
ings, the issue in that case was whether the ITA had discretion to 
treat the European Community (EC) as a distinct and separate 
country when the petitioner had alleged the EC was subsidizing im- 
ported steel products. In the present case, by contrast, plaintiff re- 
quested in its petition that the ITA investigate the activities of FCE 
to determine the sources and uses of its funds and to determine if 
the float glass producers received CEDIs and extra-CEDIs indirectly 
through FCE. Although a separate investigation of FCE was not 
conducted as such, the ITA reasonably determined during verifica- 
tion that extra-CEDIs did not exist. In light of this finding, it was 
reasonable for the ITA to have determined not to investigate FCE 
on a separate basis. 


C. NATURAL GAS 


The defendant-intervenors contend this Court lacks jurisdiction 
over plaintiff's challenge of the ITA’s decision to terminate and re- 
scind its initiation of investigation of natural gas pricing. According 
to the defendant-intervenors, this decision constituted a final nega- 
tive determination by the ITA not to initiate an investigation under 
19 U.S.C. § 167la(c) which is reviewable in accordance with 19 


7 Plaintiff suggests FCE is also an exporter of float glass since the verification report indicates FCE sells many products 
other than glass. Since this is the only reference brought to the Court’s attention by plaintiff, and since other portions of 
the record demonstrate FCE is not an exporter of glass, the Court holds the ITA reasonably determined FCE was not an 
exporter. 
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U.S.C. § 1516a(a)(1)(A). This section provides for a review of a deter- 
mination not to initiate an investigation within 30 days from the 
date of publication of the determination. Since the first action was 
commenced more than 30 days from the date of determination, ac- 
cording to the defendant-intervenors, plaintiff's challenge is un- 
timely, and the Court lacks jurisdiction. By contrast, plaintiff con- 
tends this Court’s decision in Can-Am Corp. v. United States, 9 
CIT——,, Slip Op. 85-70 (June 28, 1985) squarely addresses this is- 
sue and provides a clear basis for jurisdiction over plaintiff's chal- 
lenge in this case. 

In Can-Am, plaintiffs, domestic lime producers and unions repre- 
senting lime industry workers filed a petition with the ITA alleging 
Mexico gives manufacturers, producers, and exporters of lime 
“bounties or grants” under 19 U.S.C. § 1303. In the notice of initia- 
tion of an investigation, the ITA stated on the basis of an earlier de- 
termination it would not investigate an allegation that the sale of 
fuel oil to the Mexican lime producers for less than world market 
prices conferred a bounty or grant. Within 30 days from the publi- 
cation of a final affirmative determination, plaintiff commenced an 
action challenging the ITA’s decision not to investigate the fuel oil 
issue. 

By a motion for dismissal, the defendant-intervenor in Can-Am 
contended the action was untimely since the decision was a deter- 
mination not to initiate an investigation which should have been 
filed 30 days from the date of publication. 

The Can-Am Court rejected the intervenor’s position that 
§ 1516a(a)(1)(A) controlled the outcome since the ITA had indeed in- 
itiated an investigation. The Court held that appeal was appropri- 
ate under § 1516a(a)(2) within 30 days from the date of publication 
of a final duty order since the decision not to investigate the fuel oil 
issue was a negative aspect of a final affirmative determination. In 
support of its holding, the Can-Am Court reviewed pertinent sec- 
tions of the legislative history of the Trade and Tariff Act of 1984 
which allows immediate review of an aspect of a determination 
which excludes a product or country but eliminates review of other 
negative aspects until publication of a final countervailing duty 
order. 

Can-Am is instructive in defining the parameters of this Court’s 
jurisdiction under § 1516a(a)(1)(A). It appears in the instant case 
that the ITA terminated and rescinded its initiation of investigation 
as one aspect of its preliminary determination. Since this determi- 
nation under Can-Am would not be immediately appealable, review 
is not appropriate under this provision. As the ITA terminated and 
rescinded its initiation of investigation, it is manifestly clear that 
the ITA did not fail to initiate an investigation. 

Review is appropriate in accordance with § 1516a(2)(A) within 30 
days after a final negative determination or a final countervailing 
duty order. Since plaintiff commenced this action within 30 days of 
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publication of notice of the suspension of investigation, this action 
was timely filed. 

The argument that this Court’s decision in Republic Steel Corp. v. 
United States, 4 CIT 17 (1982), applies is equally unpersuasive. As 
the Can-Am Court found, and with which this Court concurs, Re- 
public Steel relied upon the former section 1516a(a)(1)(B) which per- 
mitted interlocutory appeals. In repealing this provision, Congress 
evinced an intent to eliminate piecemeal litigation, a result that 
would occur if the defendant-intervenors’ position were adopted. 

The last issue addressed by this Court concerns the ITA’s deter- 
mination that the float glass companies paid the published price of 
natural gas which was available to all industries and therefore re- 
ceived no countervailable benefit. 

In its petition, plaintiff contended that natural gas was sold in 
Mexico at prices far below world market prices. According to the 
plaintiff, this price differential conferred an enormous cost advan- 
tage upon the producers of float glass in Mexico. Plaintiff also al- 
leged the float glass industry paid a lower price for natural gas 
than was paid by other industries. 

In the preliminary affirmative determination, the ITA terminat- 
ed and rescinded its investigation of alleged preferential pricing of 
natural gas. The ITA stated that it had determined in prior investi- 
gations that the program was not countervailable, and no informa- 
tion which would cause it to review this determination was re- 
ceived. See 48 Fed. Reg. at 56095. It stated that “the existence of a 
price differential between export and domestic sales of natural gas, 
or between domestic and ‘world market’ prices, does not, in and of 
itself, confer a bounty or grant.” Jd. The ITA stated further it would 
seek additional information on whether the float glass industry 
paid lower prices for natural gas than was paid by other industries. 

In the final determination, the ITA determined that preferential 
prices on natural gas were not given to the float glass industry. The 
ITA verified that the float glass companies paid the published price 
for natural gas that was available to all industries and therefore re- 
ceived no countervailable benefit. The ITA also verified that the 
program which provided energy to special industries at preferential 
prices had been discontinued. 

Plaintiff contends the decision to make natural gas available to 
Mexican producers of float glass at prices below world market levels 
bestows a countervailable bounty or grant. The advantage confers a 
benefit upon Mexican producers and exporters vis-a-vis producers 
and exporters in other countries. It is therefore a “special” and 
countervailable benefit. 

The defendant relies upon the ITA’s finding that all industrial 
users in Mexico could obtain natural gas at the same price and 
therefore because of the general availability of natural gas, no 
countervailable bounty or grant was bestowed. Furthermore, even if 
these rates were not generally available, the rates would not be 
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countervailable since they are not “preferential” within the mean- 
ing of § 1677(B\(ii). 

In accordance with this Court’s holding above regarding the 
FICORCA program, the appropriate standard or test requires the 
agency to conduct a de facto case analysis to determine whether or 
not a program provides a “subsidy” or a “bounty or grant” to a 
“specific enterprise or industry, or group of enterprises or indus- 
tries.” 19 U.S.C. §§ 1303, 1677(5). 

Since the ITA determined Vitro Flotado and Vidrio Plano paid 
the published price for natural gas which was available to all indus- 
tries, it appears the ITA’s determination was in substantial accord- 
ance with the statutory standard. This test directs the ITA to deter- 
mine, in each case, whether or not a benefit has been bestowed up- 
on a specific enterprise or industry, or group of enterprises or 
industries. Furthermore, it is well established that the mere exist- 
ence of a price differential between exported and domestic prices, 
does not in and of itself confer a bounty or grant under § 1303. See, 
e.g., United States v. Zenith Radio Corp., 64 CCPA 130, 138, C.A.D. 
1195, 562 F.2d 1209, 1216 (Fed. Cir. 1977), aff'd, 432 U.S. 443 (1978) 
(“Congress has not statutorily required that every governmental ac- 
tion distinguishing between products consumed at home and those 
exported shall be deemed the bestowing of a bounty or grant.”) 

For the reasons stated herein, the Court holds the ITA’s determi- 
nation is supported by substantial evidence on the record and is oth- 
erwise in accordance with law. The plaintiff's motion for judgment 


upon the agency record is accordingly denied. 


(Slip Op. 87-58) 


THe CANADIAN Meat CounciL AND ITS MeEmBers, INCLUDING CANADA PACK- 
ERS, INC., PLAINTIFFS AND ALBERTA Pork Propucers’ MARKETING Boarp, 
ET AL., PLAINTIFF-INTERVENORS v. UNITED STATES, DEFENDANT, AND NATION- 
AL Pork PropucERS COUNCIL, ET AL., DEFENDANT-INTERVENORS 


Court No. 85-09-01168 


Before DiCar.o, Judge. 


Plaintiffs challenge a final determination by the Department of Commerce, Inter- 
national Trade Administration (Commerce) that packers of fresh, chilled and frozen 
pork from Canada receive subsidies by reason of benefits bestowed on Canadian 
growers of live swine. Plaintiffs argue that Commerce can only make a subsidy find- 
ing as to fresh, chilled and frozen pork by finding that live swine subsidies pass 
through to pork packers as upstream subsidies, and therefore Commerce must con- 
duct an upstream subsidy investigation under 19 U.S.C. § 1671(g) (Supp. III 1985), or 
exclude packers of fresh, chilled and frozen pork from the determination. 

Held: An upstream subsidy investigation is required when Commerce seeks to in- 
clude in a countervailing duty determination benefits bestowed on products used in 
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the manufacture or production of the merchandise under investigation. Commerce’s 
determination regarding fresh, chilled and frozen pork is not supported by findings 
that Canadian swine growers receive subsidies, since Commerce did not carry out an 
upstream subsidy investigation under section 1671(g). 
[The action is remanded.] 
(Decided May 15, 1987) 


Arnold & Porter (Alan O. Sykes and Lawrence A. Schneider) for plaintiff. 

Cameron, Hornbostel & Butterman (William K. Ince and Caren Z. Turner) for 
plaintiff-intervenor. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch (Elizabeth C. Seastrum); Douglas 
Riggs, General Counsel, United States Department of Commerce, for the defendant. 

Thompson, Hine & Flory (Mark R. Sandstorm) for defendant-intervenor. 


MEMORANDUM OPINION AND ORDER 


DiCarLo, Judge: Plaintiffs bring an action under section 516A of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(a\(3) (Supp. III 
1985), contesting the final affirmative subsidy determination of the 
United States Department of Commerce, International Trade Ad- 
ministration (Commerce) in Live Swine and Fresh, Chilled and Fro- 
zen Pork Products from Canada, 50 Fed. Reg. 24,097 (June 17, 1985). 
The Court has jurisdiction under 28 U.S.C. §§ 1581(c) and 2631(c) 
(1982). Pursuant to Rule 56.1 of the Rules of this Court, plaintiffs 
move for judgment upon the agency record. The action is remanded. 


I. BAckGROUND 


In response to a petition by the National Pork Producers Council 
(defendant-intervenor), Commerce initiated a countervailing duty 
investigation concerning imports of live swine and fresh, chilled 
and frozen pork from Canada. 49 Fed. Reg. 47,079 (1984). Virtually 
all of the programs alleged to confer subsidies were programs which 
conferred benefits directly upon growers of live swine. 

Plaintiffs, Canadian Meat Council and its members, are pork 
packers that produce and export fresh, chilled and frozen pork from 
Canada. Plaintiffs filed requests for exclusion from the Commerce 
investigation on the ground that subsidies to swine growers do not 
benefit pork packers. They argued 1) that in order to find subsidies 
received by swine growers pass through to pork packers, Commerce 
must initiate an investigation under section 613 of the Trade and 
Tariff Act of 1984, 19 U.S.C. § 1671(g) (Supp. III 1985) (upstream 
subsidy provisions), and 2) an upstream subsidy investigation would 
reveal that no competitive benefit passes from swine growers to 
pork packers since packers buy swine from unrelated farmers in 
arms-length transactions. 

Commerce refused to conduct an upstream subsidy investigation, 
denied plaintiffs’ requests for exclusion, and made affirmative sub- 
sidy findings as to both live swine and fresh, chilled and frozen pork 
in its preliminary and final determinations. 

Plaintiffs commenced this action seeking an order from the Court 
remanding the action to Commerce with directions 1) to grant their 
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requests for exclusion from any countervailing duty determination, 
or 2) to initiate an investigation under section 1671(g) to determine 
whether subsidies to swine growers confer an upstream subsidy on 
fresh, chilled and frozen pork from Canada. A motion by defendant 
and defendant-intervenors to dismiss the action for lack of jurisdic- 
tion was denied by the Court in an earlier opinion. Canadian Meat 
Council v. United States, 10 CIT ——, 644 F. Supp. 1125 (1986). 


II. Discussions 
19 U.S.C. § 1671(g) states: 


Whenever the administering authority has reasonable 
grounds to believe or suspect that an upstream subsidy, as de- 
fined in section 1677-1(a)(1) of this title, is being paid or be- 
stowed, the administering authority shall investigate whether 
an upstream subsidy has in fact been paid or bestowed, and if 
so, shall include the amount of the upstream subsidy as provid- 
ed in section 1677-1(a)(3) of this title. 


Section 1677-1(a) states in part: 


The term “upstream subsidy” means any subsidy described in 
section 1677(5)(B)(i), (ii), or (ili) of this title by the government 
of a country that— 


(1) is paid or bestowed by that ene. with respect 
to a product (hereinafter referred to as an “input” prod- 
uct”) that is used in the manufacture or production in that 
country of merchandise which is the subject of a counter- 
vailing duty proceeding; 

(2) in the judgment of the administering authority be- 
stows a competitive benefit on the merchandise; and 

(3) has a significant effect on the cost of manufacturing 
or producing the merchandise. 


In its final determination Commerce stated that an investigation 
under section 1671(g) was not initiated to determine whether pork 
packers received benefits by reason of subsidies bestowed on swine 
growers since swine are not an input to fresh, chilled and frozen 
pork. 

Commerce found that the statute “gives little guidance on the 
meaning of the term ‘input’,” and that “legislative history also does 
not provide decisive guidance.” 50 Fed. Reg. at 25,098. It scrutinized 
the meaning of the term “input”, stating: 


We believe there are two characteristics which evidence that 
live swine should not be considered an ‘input’ into fresh, chilled 
and frozen pork products. These characteristics are level of 
value added and the role of the producer. 


Id. Commerce then held the upstream subsidies provisions inappli- 
cable, based on findings that operations by packers have a value 
added of ten percent, which does “not contribute significantly to the 
value of the live swine,” and that “[s]ubstantially all of the raw ag- 
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ricultural product, live swine, is dedicated to the production of un- 
processed pork” in what is “a single, continuous line of production.” 
Id. at 25,099. According to Commerce swine are not an input into 
fresh, chilled and frozen pork, and benefits bestowed on live swine 
can result in the imposition of duties on pork without the necessity 
of conducting an investigation under section 1671(g) to determine 
whether benefits pass from swine growers to pork packers. 

As further justification, Commerce discussed what it termed an 
“additional factor.” It reasoned that unless countervailing duties 
were imposed on swine growers and pork packers alike, “subsidized 
growers could avoid the imposition of duties on their product by 
selling though pork packers, who simply slaughter and trim the 
swine, and then export the product to the U.S. in the form of pork 
meat.” Id. 

Plaintiffs say that Commerce has determined that subsidies re- 
ceived by swine growers presumptively pass through to pork pack- 
ers. Plaintiffs argue that the upstream subsidies provisions are ap- 
plicable to allegations that swine subsidies benefit pork packers, 
since swine are an input product within the meaning of section 
1677-1: 

Live swine are obviously an input product—indeed, the primary 
input a pork packing. Pork eo purchase live 
swine from growers, slaughter, bleed and eviscerate the swine, 
and transform the carcass into various cuts of fresh, chilled and 
frozen pork. It is hard to imagine any conceivable interpreta- 
tion of the statute’s straightforward language that would mask 


this basic economic relationship between growers (the upstream 
producers of the “input product”) and packers (the downstream, 
arms-length purchasers of this input). 


Brief for plaintiffs at 15-16. 

The question presented is whether in this investigation Com- 
merce lawfully may determine that the subsidies received by swine 
growers benefit pork packers without a finding that pork packers 
received an “upstream subsidy” as defined in section 1677-1(a). 


A. Statutory Interpretation 

In reviewing Commerce’s interpretation of sections 1671(g) and 
1677-1(a), the Court first must determine whether the statutory 
meaning is clear. “If the intent of Congress is clear, that is the end 
of the matter, for the court, as well as the agency, must give effect 
to the unambiguously expressed intent of Congress.” Young v. Com- 
munity Nutrition Institute, 106 S. Ct. 2360, 2364 (1986) (quoting 
Chevron U.S.A., Inc v. Natural Resources Defense Council, Inc., 467 
U.S. 837, 842 (1984)). If the statute is silent or ambiguous with re- 
spect to a particular issue, the question is “whether the agency’s an- 
swer is based on a permissible construction of the statute.” Jd. As 
stated by our appellate court, “[a] reviewing court must accord sub- 
stantial weight to an agency’s interpretation of a statute it adminis- 
ters.” American Lamb Co. v. United States, 4 Fed. Cir. ——, 785 
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F.2d 994, 1001 (1986) (citing Zenith Radio Corp. v. United States, 
437 U.S. 443, 450-51 (1978); Udall v. Tallman, 380 U.S. 1, 85 
(1964)); see Carlisle Tire & Rubber Co. v. United States, 9 CIT ——, 
622 F. Supp. 1071 (1985). But in determining the meaning of stat- 
utes, the Court may not ignore the limitations on the agency’s role. 
“When an agency’s decision is premised on its understanding of a 
specific congressional intent, however, it engages in the quintessen- 
tial judicial function of deciding what a statute means. In that case, 
the agency’s interpretation, particularly to the extent it rests on 
factual premises within its expertise, may be influential, but it can- 
not bind a court.” Bureau of Alcohol, Tobacco and Firearms v. Fed- 
eral Labor Relations Authority, 464 U.S. 89, 98 n.8 (1983). 

In determining whether Commerce’s interpretation properly im- 
plements the countervailing duty laws, the Court looks first to the 
language of the statute. The relevant provision defines an input 
product as “a product (hereafter referred to as an ‘input product’) 
that is used in the manufacture or production * * * of merchandise 
that is the subject of a countervailing duty proceeding.” The term 
“input product” is referred to subsequently in subsections 
1677-1(b)(1) & (2). Subsection 1677-1(b)(1) refers to the term “input 
product” as “the input product referred to in subsection (a)(1).” In 
the context of section 1677-1(a), the Court holds as a matter of stat- 
utory construction that “input product” is provided only as a term 
of designation for a product “used in the manufacture or produc- 
tion” of the investigated merchandise, and that Congress did not in- 
tend the parenthetical term “input” to have independent signifi- 
cance. 19 U.S.C. § 1677-1(a). 

In the final determination however, Commerce found section 
1677(g) inapplicable by analyzing the term “input product” without 
considering the statutory context, and as a result, improperly failed 
to determine whether swine is a product “used in the manufacture 
or production” of packed pork. For example, Commerce focused on 
whether “[e]mpirically” one could “consider something an ‘input’ 
into something else when there is a low level of value added at a 
given stage of processing.” 50 Fed. Reg. at 25,098. Defendant also 
states that Commerce considered “whether the input must be con- 
sumed; whether the product must be one of a number of other in- 
puts; and whether, if it is the same product, but only slightly modi- 
fied, it can be an input.” Commerce offered no explanation as to 
how these questions related to whether something is “used in the 
manufacture or production of” an investigated product. 

The Court cannot accept defendant’s argument that Commerce 
“carefully considered the statutory definition.” Commerce’s final 
determination never mentions the statutory definition of the term 
“input product.” Commerce states only that the statute provides lit- 
tle guidance and broad discretion. 

Consequently, Commerce’s statement that “the value added at 
the packing stage is only 10 percent,” and that “packers are merely 
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making the swine ready for the next consumers, consumers of pork 
meat,” 50 Fed. Reg. at 25,099, fails to answer the pertinent inquiry 
whether swine are used in the manufacture or production of fresh 
chilled or frozen pork. Defendant concedes that in a general sense 
the answer to whether swine are used in the manufacture or pro- 
duction of unprocessed pork, “of course, has to be yes,” but argues 
that the statutory language can only be understood in light of Com- 
merce’s past practices. Transcript of Oral Argument at 13. But the 
Court finds that Commerce’s past practices are of little relevance in 
answering the inquiry whether something is “used in the manufac- 
ture or production of” an investigated product, since that inquiry 
was not required in investigations prior to the enactment of the up- 
stream subsidy provisions. See part II, B., infra. Commerce must 
conduct its investigations under the applicable statutory provisions. 

Co-counsel, appearing on behalf of Commerce, argues that Com- 
merce could properly find that swine are not “used in the manufac- 
ture or production of” fresh, chilled and frozen pork within the 
meaning of section 1677-1. “The way to understand this is to under- 
stand the slaughtering process, as opposed to the manufacturing 
process. Basically, what you do is you take a hog and you dissassem- 
ble it, and extract the meat—and you do not perform any opera- 
tions on that.” Transcript of Oral Argument at 26-27. 

Such a narrow interpretation of the phrase “used in the manufac- 
ture or production of” in section 1677-1(a) ignores the fact that the 
upstream subsidies provisions were designed as a remedial measure 
to prevent what Congress believed to be a widespread unfair trade 
practice. Commerce’s interpretation would reduce drastically the 
applicability of those provisions. By limiting the applicability of the 
upstream subsidies provision, Commerce apparently would, as in 
this case, automatically impute early stage subsidies to later stage 
products on the ground that the products are essentially the same 
at all stages. But Congress intended that section 1677-1 remedy a 
law which did not address “subsidies bestowed on products at prior 
stages of manufacture or production.” See H.R. Rep. 98-1156, 98th 
Cong. 2d Sess. 170 (1984). In this case it cannot be disputed that any 
benefits reaching packed pork products are bestowed at prior stages 
of production, and are thus the type of subsidies to which the up- 
stream provisions apply. Commerce’s argument that products essen- 
tially identical, such as wiped and unwiped tomatoes, or boxed and 
unboxed shirts, should be subject to the same subsidy determination 
does not provide grounds for holding the upstream subsidies provi- 
sions inapplicable to subsidies bestowed at prior stages of produc- 
tion. In Commerce’s examples it is questionable whether there are 
any separate stages of “manufacture or production” at all. But in 
this case, the transformation of live swine to fresh, chilled and fro- 
zen pork indisputably involves a process of manufacture or produc- 
tion, and live swine and packed pork are not in essence identical. 
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B. Legislative History 


The government contends that Commerce’s determination can be 
sustained on the strength of Congress’ approval of prior administra- 
tive practices. Commerce stated: “As the legislative history indi- 
cates, Congress intended that section 613 generally codify our past 
practices.” 50 Fed. Reg. 25,098. According to defendant, Commerce 
properly followed its prior practices in two investigations where 
subsidies were bestowed on agricultural products which were later 
used in the production of later stage products. 

In the final determination Commerce noted that in Lamb Meat 
from New Zealand: Preliminary Countervailing Duty Determination, 
46 Fed. Reg. 58,128 (1981), and Certain Fish From Canada: Final 
Countervailing Duty Determination, 43 Fed. Reg. 25,996 (1978), sub- 
sidies on lamb and whole fresh fish were found to provide equal 
benefits on packed lamb meat and filleted fish. Commerce stated: 
“Because Congress intended that section 613 codify our prior prac- 
tices, we conclude that Congress did not intend that we alter our 
practices in situations similar to those arising in Lamb Meat and 
Certain Fish.” 50 Fed. Reg. at 25,099. 

Defendant supports Commerce’s view by citing references to past 
practices in House Conf. Rep. No. 98-1156, 98th Cong., 2d Sess. 170, 
reprinted in 1984 U.S. Code Cong. & Ad. News 5220, 5287-88 (‘‘Re- 
cent decisions by the Department of Commerce have indicated some 
degree of coverage of subsidies at prior stages of manufacture or 
production.”), and in Senate floor debate, 130 Cong. Rec. 13970 (Oct. 
9, 1984) (remarks of Senator Dole) (“As redrafted, the provision 
clearly and unambiguously manifests our intent generally to codify 
current Commerce Department practice in the area.”). 

Plaintiffs contend that no support for Commerce’s determination 
is provided in legislative history. They assert that the past practices 
referred to in the legislative sources are not those in the Lamb 
Meat investigation, which never proceeded to a final determination, 
or those in Certain Fish, an investigation initiated by the Treasury 
Department prior to the Trade Agreements Act of 1979. Plaintiffs 
argue that the relevant precedents are to be found in a series of 
1982 cases involving steel products, including, Certain Steel Prod- 
ucts from the Federal Republic of Germany, 47 Fed. Reg. 39,345, 
39,351 (1982), in which Commerce stated: 


[Bjenefits bestowed upon the manufacture of an input do not 
necessarily flow down to the purchaser of that input, if the sale 
is transacted at arm’s length. In an arm’s length transaction, 
the seller generally attempts to maximize its total revenue by 
charging as high a price and selling as large a volume as the 
market will bear. 


The legislative sources lack specificity in their references to prior 
administrative practices. But regardless whether the sources refer 
to all or only some of Commerce’s prior investigations, the Court 
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finds that Congress intended to provide a statutory mechanism for 
dealing with allegations that producers of products subject to inves- 
tigation were benefiting from subsidy practices taking place at ear- 
lier stages of manufacture or production: 


New section 771A(a) establishes clearer limitations on a form 
of unfair trade practices which currently is subject to insuffi- 
cient discipline. Although upstream subsidies are supposedly 
cognizable under present law, the Committee believes such prac- 
tices must be dealt with more adequately by the statute. There 
are no clear statutory guidelines and the Department of Com- 
merce has refrained from utilizing the law effectively against 
this increasingly popular form of government assistance. Jn- 
cluding a specific rule for upstream subsidies will provide 
greater guidance and will also serve to notify foreign producers 
that they will not be insulated from liability simply because the 
benefit they receive is on a product at an earlier stage of 
production. 


H. Rep. No. 725, 98th Cong., 2d Sess. 33 (1984) (emphasis added). 

Commerce also reasoned that the legislative history recognizes 
special rules may apply in investigations concerning agricultural 
products. “In a case concerning an agricultural product such as 
this, it is particularly inappropriate to term the raw product an ‘in- 
put’ into the next stage or further processed product.” 50 Fed. Reg. 
at 25,099. Cited as support for the “special nature of agriculture,” is 
a portion of the legislative history of the 1979 Trade Agreements 
Act dealing with special problems involving injury determinations 
in agricultural cases. See S. Rep. No. 249, 96th Cong., 1st Sess. 88 
(1979). 

In considering the problems faced by the Commission in making 
injury determinations, Commerce discovered what it deemed to be a 
relevant practice used by the Commission “for collapsing producers 
of a raw agricultural product and producers of a more processed 
product into a single industry.” 50 Fed. Reg. at 25,099. It said that 
the Commission determines first whether a raw agricultural prod- 
uct is one which can only be sold in one market and enters “a sin- 
gle, continuous line of production resulting in one end product.” Jd. 
(quoting Frozen Concentrated Orange Juice, Inv. No. 701-TA-184, 
USITC Pub. No. 1406 at 19 (July 1983)). Commerce found that 
swine production came within this aspect of the Commission test. 
Commerce also said that the Commission looks for “commonality of 
economic interest,” which it found to be satisfied since “pork pack- 
ers have expressed their commonality of economic interest with hog 
growers by joining in or supporting the petition.” 50 Fed. Reg. at 
24,099. According to Commerce, the satisfaction of the same test 
provides grounds for determining that the subsidies bestowed on a 
raw agricultural product are bestowed equally on later stage 
products: 
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The primary, if not the sole, purpose of all segments of the in- 
dustry in this case is to produce a single end product—pork 
meat. Substantially all of the raw agricultural product, live 
swine, is dedicated to the production of unprocessed pork. The 
fact that beyond this stage many separate processed products 
can be made, e.g., canned ham and sausage, is irrelevant. The 
key is that there is a single, continuous line of production from 
live swine to siciaaneael pork. 


50 Fed. Reg. at 25,099. 

This attempt by Commerce to carve out what would be an agri- 
cultural exception to the statutory method for determining up- 
stream subsidies, reaches far beyond the context in which Congress 
recognized the special nature of agriculture. Whatever distinctions 
may be warranted in determinations by the Commission regarding 
determining the scope of a domestic agricultural industry in the 
context of injury determinations, the upstream subsidies provisions 
and their legislative history make no mention of distinctions to be 
drawn between products which are agricultural in nature and prod- 
ucts which result from a process of manufacture. Absent statutory 
recognition of special rules applicable to investigations concerning 
early stage agricultural subsidies, there is no reason why Commerce 
should depart from the course set by Congress under section 1677-1 
for determining whether upstream subsidies pass through to later 
stage products in agricultural cases. 

Furthermore, the Commission’s final determination in this case 
does not support Commerce’s reasoning. In Live Swine and Pork 


from Canada, Inv. No. 701-TA-224 (Final), USITC Pub. 1733 (July 

1985), the Commission found that live swine and fresh, chilled and 

frozen pork are distinct products and that producers of those prod- 
ucts do not constitute a single industry: 

The imported products in this investigation are live swine 

and fresh, chilled, or frozen i. In the preliminary investiga- 


tion, the Commission arrived at some tentative conclusions re- 
garding the definition of the like product and domestic indus- 
try. In this final investigation, we have reexamined these con- 
clusions in light of additional information. We determined that 
there are two like products: (1) live swine and (2) fresh, chilled, 
or frozen pork. 

Our determination that live swine and fresh, chilled, or fro- 
zen pork are two like products is based upon a number of fac- 
tors. Obviously, the characteristics of live swine are different 
than fresh, chilled, or frozen pork. In addition, the products 
have different uses. Swine are produced by growers for the pur- 
pose of being sold to, and slaughtered sg the packers. Un- 
processed pork is sold by packers to remanufacturers for fur- 
ther processing into food and various by-products or can be sold 
directly to end users. 

Further, the two are produced in very different facilities: one 
involves facilities for raising hogs; the other requires facilities 
for slaughtering hogs. To be converted into pork, live swine 
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must be subjected to the slaughtering process during which 
they are stunned, bled, scalded, dehaired, decapitated, and evis- 
cerated. These packing operations add substantial value by 
transforming the live animal into pork. The products also sell to 
different markets; packers buy swine, while processors or re- 
tailers buy pork. [Emphasis added.] 


This conflicts with Commerce’s finding that pork packers contribute 
insignificantly to the value of packed pork. While it should be noted 
that Commerce did not have the benefit of the Commission’s final 
determination at the time the final subsidy determination was is- 
sued, the Commission’s final determination, if relevant, would con- 
tradict rather than support Commerce’s final determination. 


C. Additional Factors 

Commerce’s decision that swine subsidies benefit packers of fresh, 
chilled and frozen pork and growers of live swine equally was sup- 
ported in its final determination by an additional consideration—a 
belief that a countervailing duty order relating only to swine would 
be circumvented by a shift away from live swine and toward packed 
pork imports: 

Our conclusion that live swine is not an input into pork prod- 
ucts is supported by one additional factor—absent such a find- 
ing, growers of live swine would be able to circumvent the im- 
position of countervailing duties. Jf we are to find that benefits 
to live swine do not benefit pork meat, and were to impose duties 
only on live swine, subsidized ae could avoid the imposi- 
tion of duties on their product by selling through pork packers, 
who simply slaughter and trim the swine, and then export the 
product to the U.S. in the form of pork meat. 

We recognize that, when we impose countervailing duties on 
a given product, exporters may be encouraged to shift exports 
from that product to some form of the same product at a prior 
or later stage of processing. However, in the case of an agricul- 
tural product such as pork, producers can shift very easily to 
the production of latter-stage products, by making only minor 
changes to that product. Jn this case, it is poieaaiats to assume 
that if countervailing duties were imposed only on live swine, 
exports to the U.S. would shift almost instantaneously to fresh, 
chilled and frozen pork. 


50 Fed. Reg. at 25,099-100 (emphasis added). 

Fear of circumvention is a consideration which is accorded no 
role under the statute in determining whether the upstream subsi- 
dy provisions are applicable to an investigation. No matter how well 
reasoned the finding by Commerce, a circumvention rationale was 
not intended by Congress to negate the applicability of provisions 
which, by their own terms, apply. 

If upstream subsidies are bestowed on packers by reason of subsi- 
dies to swine growers, countervailing duties will accordingly be im- 
posed on packed pork once the investigation and findings are car- 
ried out under section 1671(g). On the other hand, if an upstream 
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subsidy investigation reveals that swine subsidies do not benefit 
packers of pork meat, countervailing duties will not and should not 
be imposed on unprocessed pork imports. Rather than providing a 
means of circumvention, section 1671(g) constitutes Congress’ at- 
tempt to resolve the circumvention problem by including upstream 
subsidies in a subsidy determination in addition to those subsidies 
found to have been bestowed directly on the merchandise under in- 
vestigation. 19 U.S.C. § 1677-1(c). As stated in the House Report, su- 
pra, Congress intended that these provisions “serve to notify foreign 
producers that they will not be insulated from liability simply be- 
cause the benefit they receive is on a product at an earlier stage of 
production.” If the statutory approach to upstream subsidies is in- 
adequate, it is not the role of Commerce or the Court, but of Con- 
gress to remedy any deficiency. 


III. CoNcLusion 


Commerce’s failure to use the upstream subsidies provisions in its 
determination that subsidies to swine growers benefit pork packers, 
is based on an impermissible interpretation of the statute and is not 
in accordance with law. Allegations that swine subsidies benefit 
pork packers may result in a finding that packers receive subsidies 
provided such practices come within the terms of the upstream sub- 
sidies provisions, 19 U.S.C. §§ 1671(g); 1677-1(a). 

The action is remanded. If Commerce determines that there are 
reasonable grounds to believe or suspect that Canadian swine subsi- 
dies bestow an upstream subsidy on packers of fresh, chilled and 
frozen pork within the meaning of 19 U.S.C. § 1671(g), Commerce 
shall investigate whether an upstream subsidy has in fact been be- 
stowed. Should Commerce not find reasonable grounds to believe or 
suspect that an upstream subsidy is being paid or bestowed, it shall 
exclude fresh, chilled and frozen pork from the affirmative subsidy 
determination. The parties shall confer and propose a date for a 
conference with the Court to discuss a remand schedule. So ORDERED. 


(Slip Op. 87-59) 
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OPINION AND ORDER 


TsoucaLas, Judge: Plaintiffs, domestic stainless steel bar produc- 
ers, have filed an appeal contesting the final affirmative counter- 
vailing duty determinations of the International Trade Administra- 
tion of the Department of Commerce (ITA or Commerce) in Certain 
Stainless Steel Products from Spain, 47 Fed. Reg. 51,453 (1982). This 
action is presently before the Court on plaintiffs’ motion for judg- ~ 
ment on the agency record pursuant to USCIT R. 56.1.! 


BACKGROUND 


The ITA began a countervailing duty investigation in response to 
a petition filed on behalf of domestic manufacturers concerning hot- 
rolled stainless steel bars, cold-formed stainless steel bars and stain- 
less steel wire rod imported from Spain. 47 Fed. Reg. 10,268 (1982). 
On August 31, 1982, the ITA published a preliminary determination 
that, with respect to various Spanish steel producers, short-, medi- 
um-, and long-term loan programs conferred benefits which consti- 
tuted subsidies within the meaning of 19 U.S.C. § 1677(5) (1982). 47 
Fed. Reg. 38,375 (1982). After verification, the ITA published, on 
November 15, 1982, its final affirmative countervailing duty deter- 
mination. 47 Fed. Reg. 51,453 (1982). The ad valorem estimated net 
subsidy for Olarra, S.A. (Olarra), a Spanish steel producer subject to 
investigation, was zero percent. Id. at 51,459. 

Olarra received short-term working capital loans in 1979 pursu- 
ant to the Privileged Circuit Exporter Credit Program. This Spanish 
Government program mandates that commercial banks make avail- 
able funds to exporters under preferential terms. On July 5, 1979, 
Olarra declared voluntary bankruptcy, and in June, 1981, a Span- 
ish court approved a receivership plan for the firm. This plan pro- 
vided for the aggregation of all pre-bankruptcy debt including vari- 
ous short- and long-term commercial credits as well as the privi- 
leged circuit working capital loans. The ITA had preliminarily 
determined that the ad valorem subsidy for medium- and long-term 
loans to Olarra was zero percent. 47 Fed. Reg. at 38,377. At that 


1 The International Trade Commission (ITC) has determined that an industry in the United States is not materially in- 
jured nor threatened with material injury by reason of imports of hot-rolled stainless steel bars and cold-formed stainless 
steel bars from Spain. 48 Fed. Reg. 540 (1983). Plaintiffs’ actions challenging the ITC’s final negative determination and the 
ITA’s final affirmative determination were consolidated by court order. Additionally, it was ordered that plaintiffs’ chal- 
lenge to the ITA’s determination be resolved prior to the challenge to the ITC’s determination. Order of Feb. 27, 1984 (Ford, 
J). 
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time, the ITA noted that before issuing a final determination, it 
would seek further details concerning Olarra’s pre-bankruptcy 
loans. Id. In verifying the data supplied by Olarra, the ITA uncov- 
ered new information concerning the details of Olarra’s bankrupt- 
cy, purchases of Olarra’s stock by the Bank of Spain, and the terms 
of repayment of Olarra’s loans. Administrative Record at 1272-77 
(hereinafter ““A.R. at ——”). The ITA learned that the pre-receiver- 
ship debt was payable, unless extended to 1989, in monthly install- 
ments for the seven years following Olarra’s declaration of bank- 
ruptcy, without further accrual of interest. A.R. at 1273. In accord- 
ance with Spanish law, no payments were made on Olarra’s debt 
between the declaration of bankruptcy and the formal approval of 
the receivership plan. In its final determination, the ITA concluded 
that while Olarra had received benefits from the working capital 
loans, these benefits ceased to exist when the loans were incorporat- 
ed in the receivership plan. 47 Fed. Reg. at 51,455. Moreover, these 
loans were of short duration—no longer than one year—and would 
have been repaid but for Olarra’s bankruptcy. Id. Despite these con- 
clusions, the ITA did not exclude Olarra from the final determina- 
tion since Olarra had “received benefits in the past and may qualify 
for and obtain preferential loans under the Privileged Circuit Pro- 
gram in the future.” Jd. at 51,458. 


Tue Parties’ CLAIMS 


Plaintiffs contest both the substance of, and the adequacy of the 
explanation for, the ITA’s determination that certain benefits con- 
ferred on Olarra do not constitute countervailable subsidies. In par- 
ticular, plaintiffs object to the ITA’s treatment of information con- 
cerning (a) short-term working capital loans made to Olarra in 1979 
(b) the terms of the receivership plan allowing repayment of Olar- 
ra’s debt without interest and (c) the Bank of Spain’s purchases of 
an equity interest in Olarra. See Plaintiffs’ Motion for Judgment 
Upon the Agency Record at 6 (hereinafter ‘Plaintiffs’ Motion”). 

Plaintiffs view the benefits associated with the operating capital 
loans as extending beyond the year of receipt into the year of the 
ITA’s investigation, 1981, since the loans were not repaid as origi- 
nally scheduled. Plaintiffs’ Reply to Defendant’s Response to Motion 
for Judgment Upon the Agency Record at 5-6 (hereinafter “Plain- 
tiffs’ Reply”). They also dispute, Plaintiffs’ Reply at 9-11, Com- 
merce’s contentions that the relief afforded Olarra under the bank- 
ruptcy law is a “generally available” benefit that is noncountervail- 
able and which terminates any benefit flowing from the 
preferential loans made prior to Olarra’s voluntary declaration of 
bankruptcy. Defendant’s Memorandum in Opposition to Plaintiffs’ 
Motion for Judgment Upon the Agency Record at 17 (hereinafter 
“Defendant’s Opposition”). Finally, plaintiffs reject, Plaintiffs’ Mo- 
tion at 18-20, defendant’s argument that Commerce considered, and 
properly discounted, information discovered at verification that the 
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Bank of Spain’s equity investment in Olarra may have provided a 
subsidy to the firm. Defendant’s Opposition at 20. Defendant con- 
tends that this Court is barred from reviewing plaintiffs’ objections, 
and in any case, those objections are legally irrelevant since govern- 
ment stock purchases from private shareholders on the open mar- 
ket cannot amount to a countervailable subsidy. Defendant’s Oppo- 
sition at 20, 37. 


DIscussION 


Judicial review in the instant action, commenced pursuant to 19 
U.S.C. § 1516a(aX(3) (1982 & Supp. II 1984), is governed by the stan- 
dard contained in 19 U.S.C. § 1516a(b)(1)\(B) (1982) which directs the 
Court to hold unlawful any determination, finding, or conclusion 
“unsupported by substantial evidence on the record, or otherwise 
not in accordance with law.” Substantial evidence “means such rel- 
evant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Matsushita Elec. Indus. Co. v. United States, 
750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Consolidated Edison Co. 
v. NLRB, 305 U.S. 197, 229 (1938)). As explained in numerous deci- 
sions, and as correctly noted by defendant: 


An agency’s interpretation of a statute which it is authorized 
to administer is “to be sustained unless unreasonable and 
plainly inconsistent with the statute, and [is] to be held valid 
unless weighty reasons require otherwise.” An agency’s “inter- 
pretation of the statute need not be the only reasonable inter- 


pretation or the one which the court views as the most 
reasonable.” 


ICC Indus. v. United States, 812 F.2d 694, 699 (Fed. Cir. 1987) (cita- 
tions omitted). With that established, the Court turns to a consider- 
ation of the questions presented. 


A. Exhaustion of Remedies 


As a threshold matter, defendant insists that the Court may not 
properly consider plaintiffs’ objections to the ITA’s treatment of in- 
formation, first revealed at verification, concerning (a) the repay- 
ment terms of preferential loans to Olarra and (b) the Bank of 
Spain’s stock purchases. Plaintiffs’ alleged failure to raise these ob- 
jections “in a timely manner, or even in time to allow Commerce to 
address their untimeliness in the final determination, constitutes a 
failure to exhaust their administrative remedies, and an effective 
waiver of the right to contest these issues on appeal.” Defendant’s 
Opposition at 21-22. Plaintiffs counter that their claims were time- 
ly raised before the administrative agency by virtue of a letter to 
Mr. Gary Horlick, then the ITA’s Deputy Assistant Secretary for 
Import Administration. More fundamentally, plaintiffs allege that 
the exhaustion requirement is not applicable since no new issues 
were raised by the comments, which “solely concern the agency’s 
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failure to give sufficient consideration to issues the agency itself un- 
covered.” Plaintiffs’ Reply at 1. - 

The chronology of events relevant to this issue can be summa- 
rized as follows. At the hearing concerning the ITA’s preliminary 
determination held on September 30, 1982, the hearing examiner 
set October 14, 1982 as the deadline for the submission of post-hear- 
ing briefs. A.R. at 1087. Plaintiffs’ counsel expressed concern at the 
hearing, A.R. at 104445, that there might be insufficient time to 
comment on the forthcoming report of Commerce’s verification 
team. These concerns were reiterated, in more detailed fashion, 
both in a letter dated October 12, 1982 to Mr. Horlick, A.R. at 
1101-03, and in the post-hearing brief submitted on October 14, 
1982. A.R. at 1150-52. In the letter to Mr. Horlick, plaintiffs’ coun- 
sel requested that the deadline for the submission of post-hearing 
briefs be extended by approximately ten days after release of the 
verification report. A.R. at 1102. The Court is not aware of any re- 
sponse to this request but notes, as stated above, that the brief was 
filed on October 14, 1982, which was the date of the original dead- 
line. By telephone call on October 21, 1982, A.R. at 1312, the ITA 
notified several parties, including plaintiffs’ counsel, that the public 
version of the verification report, dated October 20, 1982, was avail- 
able. A.R. at 1250-91. On October 27, 1982, an ITA case handler 
phoned plaintiffs’ counsel inquiring whether comments would be 
submitted concerning the verification report. A.R. at 1313. Counsel 
indicated, inter alia, that their consultants had comments.? By let- 
ter to Mr. Horlick, dated November 2, 1982, plaintiffs commented 
on the verification report. A.R. at 1356-59. The ITA’s final determi- 
nation was signed on November 8, 1982 and was published in the 
Federal Register on November 15, 1982. A.R. at 1508, 47 Fed. Reg. 
51,453 (1982). 

The usual statement of the exhaustion doctrine is that to pre- 
serve an issue for judicial review it must have been raised at the ad- 
ministrative level “at the time appropriate under [the agency’s] 
practice.” United States v. L.A. Tucker Truck Lines, Inc., 344 U.S. 
33, 37 (1952). In the instant type of action, the Court is statutorily 
directed to apply the exhaustion requirement “where appropriate.” 
28 U.S.C. § 2637(d) (1982).° In light of this quoted language, Con- 
gress did not intend § 2637(d) to be jurisdictional in nature. United 
States v. Priority Prods., Inc., 793 F.2d 296, 300 (Fed. Cir. 1986) (dic- 
tum); Timken Co. v. United States, 10 CIT ——, ——, 630 F. Supp. 
1327, 1334 n.2 (1986); Philipp Bros. v. United States, 10 CIT ——, 


? The full text of the memo to the file prepared by the ITA case handler is as follows: 


Courtesy call re R.O.V.—Petitioners had not expressed opinion on them—indicated in their post hearing briefs the: 
wanted opportunity to do so. [Petitioners’ counsel] said if anything immediately struck them I would be ad- 
vised—Since they hadn’t called—this conversation was a eer one—to make sure they hadn’t been trying to 
get the team. [Petitioners’ counsel] indicated consultants had comments—Would talk to them tomorrow to determine 
if anything needed pursuing. 


AR. at 1313. 
3 § 2637(d) provides: 


In any civil action not specified in this section, the Court of International Trade shall, where appropriate, require 
the exhaustion of administrative remedies. 
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——, 630 F. Supp. 1317, 1320, appeal dismissed on motion of appel- 
lee, App. No. 86-1122 (Fed. Cir. July 18, 1986); Rhone Poulenc, S.A. 
v. United States, 7 CIT 133, 136, 583 F. Supp. 607, 611 (1984).* While 
notions of the integrity of the administrative process, as embodied 
in the statute, suggest that exhaustion should be the “general rule,” 
Allen v. Regan, 9 CIT 615, ——, Slip Op. 85-126 at 5 (Dec. 10, 1985), 
the courts must resist inflexible applications on the doc- 
trine—characteristic of jurisdictional rules—which frustrate the 
ability to apply exceptions developed to cover “exceptional cases or 
particular circumstances * * * where injustice might otherwise re- 
sult” if it were strictly applied.’ Rhone Poulenc, 7 CIT at 134, 583 F. 
Supp. at 609 (quoting Hormel v. Helvering, 312 U.S. 552, 557 (1941)); 
see also McKart v. United States, 395 U.S. 185, 201 (1969) (exhaus- 
tion doctrine need not be “applied blindly in every case”); cf. 
Kokusai Elec. Co. v. United States, 10 CIT ——, ——, 632 F. Supp. 
23, 28 (1986) (holding that neglect to raise an issue prior to the close 
of Commerce’s investigation will not be excused absent “extraordi- 
nary circumstances”). 

Concomitant with the respect for values of judicial economy and 
“administrative autonomy” inherent in the application of the ex- 
haustion doctrine, McKart, 395 U.S. at 194 (quoting L. Jaffe, Judi- 
cial Control of Administrative Action 425 (1965)), lies a responsibili- 
ty for the agency, necessarily vested with control over the adminis- 
trative proceedings, to allow a sufficient opportunity to raise issues. 
Thus, in determining whether questions are precluded from consid- 
eration on appeal, the Court will assess the practical ability of a 
party to have its arguments considered by the administrative body.® 
See American Maritime Ass’n v. United States, 766 F.2d 545, 566 
n.30 (D.C. Cir. 1985) (exhaustion should not operate to prevent a 
reasonable opportunity to object to significant agency action); Phi- 
lipp Bros., 10 CIT at ——, 630 F. Supp. at 1324 (issue not precluded 
from judicial review where there was no opportunity to present it at 
the administrative level); cf. L.A. Tucker Truck Lines, 344 U.S. at 35 
(“Appellee did not offer * * * any excuse for its failure to raise the 
objection * * * during the administrative proceeding. Appellee does 


‘ It should be noted that even statutes which facially admit of no exceptions to the exhaustion doctrine have been con- 
strued as codifying judicially created exceptions to that doctrine. See, e.g., Washington Ass'n for Television & Children v. 
FCC, 712 F.2d 677, 681-82 & n.6 (D.C. Cir. 1983). 

5 Given the holding with regard to this issue, I need not attempt to catalogue nor discuss the exceptions to the exhaustion 
rule. Therefore, I do not consider, to what extent, if any, an exception which may be recognized for issues not properly 
raised but in fact considered by the administrative body, see, e.g., Natural Resources Defense Council, Inc. v. EPA, 804 F.2d 
710, 714 (D.C. Cir. 1986), is relevant to the case at bar. 

6 Unlike another type of case involving the exhaustion rule, see, e.g., United States Cane Sugar Refiners’ Ass’n v. Block, 
69 CCPA 172, 175 n.5, 683 F.2d 399, 402 n.5 (1982) (protest remedy need not be exhausted where “manifestly inadequate”); 
Springfield Indus. v. United States, 11 cir —, —, Slip. Op. 87-19 at 3 (Feb. 24, 1987) (filing of protest would be futile), 
there is no question here concerning a “premature resort to the courts” because all administrative remedies are now closed 
to plaintiffs. McKart, 395 U.S. at 196-97. For this reason, in the instant type of case, claims improperly raised below are 
generally subject to dismissal. This Court recognizes that both types of cases potentially implicate similar—though not nec- 
essarily identical—considerations underlying the exhaustion doctrine, and does not deciare that one type of case represents 
a more compelling candidate for the application of that doctrine. But cf. McKart, 395 U.S. at 197, 199 (suggesting that, in 
the context of a subsequent criminal prosecution, the termination of the administrative process is a factor to be considered 
in deciding whether to require exhaustion). The fact remains, however, that review herein is limited to the administrative 
record, and, as stated earlier, unexhausted claims are normally unreviewable. This underscores the need, not only for pri- 
vate parties to properly raise issues before the agency, but also for the agency both to allow a suitable opportunity to raise 
those issues and to clarify the procedures for so doing. 
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not claim to have been misled or in any way hampered in ascertain- 
ing the facts * * *.”). 

Defendant does not suggest, nor could it, that plaintiffs were de- 
linquent in submitting the post-hearing brief. Nor does defendant 
specifically dispute that new information was presented in the veri- 
fication report that. could not have been commented on by October 
14, 1982. Instead, defendant would have the Court treat the request 
by plaintiffs’ counsel for approximately ten additional days to sub- 
mit a post-hearing brief as a jurisdictional bar to consideration of 
comments submitted twelve days after the verification report be- 
came available. 

In the instant case, judicial review of plaintiffs’ claims is not 
barred. The Court is unwilling to transmute an apparently unan- 
swered request for additional time into a deadline imposed by the 
administrative agency.’ Commerce did not attempt to fix a deadline 
for the submission of comments to the verification report.* Further- 
more, the agency’s scheduling of the hearing on its preliminary de- 
termination and the timing of the release of the verification report 
placed plaintiffs in a position where it was exceedingly difficult to 
generate meaningful commentary on the report prior to a few days 
before the date of completion of the investigation. In any event, 
plaintiffs commented on information initially uncovered in the veri- 
fication report before Commerce signed the final dumping determi- 
nation. Cf. Kokusai, 10 CIT at ——, 632 F. Supp. at 27 (claim first 
raised before publication of duty order where relevant information 
was available to plaintiff at initiation of Commerce’s investigation). 
Plaintiffs have not “slept on [their] rights,” id., and this Court may 
proceed to consider the arguments presented. 


B. Operating Capital Loans 


Defendant concedes that the original working capital loans were 
subsidies but argues that its decision to expense the benefits of the 
working capital loans at issue herein in the year of receipt, 1979, 
and not in the year of investigation, 1981, is fully consistent with 
prior expressions of its methodology concerning the allocation of 
benefits of short-term loans. Defendant’s Opposition at 7, 10. The 
Court agrees. 

As a general proposition, since a loan has a readily identifiable ef- 
fect on the recipient over time, Commerce allocates loan benefits 
over the life of the loan. Subsidies Appendix, Cold-Rolled Carbon 
Steel Flat-Rolled Products From Argentina, 49 Fed. Reg. 18,016, 
18,019 (Dep’t Comm. 1984). With respect to short-term loans which 
are to be “received and repaid within a year, [the ITA] allocate[s] 


7 Additionally, it works no perversion on the English language to interpret the twelve days taken by plaintiffs to com- 
ment on the report as within the ambit of their request to extend the deadline for the submission of post-hearing briefs by a 
“period of approximately ten (10) days,” A.R. at 1102, after the release of the verification report. 

8 The Court does not view the telephone call to plaintiffs’ counsel, see infra at n.2, as establishing any deadline. 
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any benefits to one year only.” Jd. at 18,020.9 The ITA determined 
that the benefits from the subject short-term loans, consistent with 
its treatment of such loans in general, should be fully recognized in 
the year of receipt. Plaintiffs have not challenged Commerce’s stat- 
ed methodology nor demonstrated that its application here distorts 
the economic reality of the transaction. See British Steel Corp. v. 
United States, 10 CIT ——, ——, 632 F. Supp. 59, 69-70 (1986) (cit- 
ing Michelin Tire Corp. v. United States, 6 CIT 320, 321 (1983), va- 
cated as moot based on submission of statement of agreed facts, 9 
CIT 38, Slip. Op. 85-11 (Jan. 28, 1985)) (subsidy should be expensed 
in a manner that provides a basic correspondence between subsidy 
and benefit). 

The parties have directed this Court to the decision in British 
Steel Corp. v. United States, 9 CIT 85, 605 F. Supp. 286 (1985). To 
the extent that British Steel may be relevant at all, the Court per- 
ceives no conflict with the instant decision. The British Steel court 
held that subsidies, in the form of equity infusions, that are used to 
acquire capital assets, may be countervailed after those assets have 
been prematurely retired. British Steel, 9 CIT at ——, 605 F. Supp. 
at 296.!° That court agreed with the ITA’s position that “the com- 
petitive benefits of funds used to acquire assets” may continue be- 
yond the period of actual use of those assets. Jd. In contrast, the op- 
erating capital loans at issue herein did not have long-term effects 
and were expensed in the year of receipt. The ITA’s positions in 
both the investigation reviewed in British Steel and in the instant 
investigation are consistent with its methodology. 

Plaintiffs stress that upon Olarra’s declaration of bankruptcy in 
1979, it ceased to make payments on its loan obligations, Plaintiffs’ 
Reply at 5, at least until formal adoption of the receivership plan. 
This does not dictate that Commerce alter its methodology in the 
instant case. Furthermore, the Court rejects the notion that the 
benefits conferred in the instant case by bankruptcy—extended re- 
payment of principal without interest—may be countervailed. 

The parties’ contentions on this issue involve the “general availa- 
bility” test. According to defendant, the general availability of the 
bankruptcy process to Spanish firms renders its benefits 
noncountervailable. Defendant’s Opposition at 17. Recently, the 
court in PPG Indus. v. United States, 11 CIT ——, ——, Slip. Op. 
87-57 at 13-17 (May 15, 1987), carefully considered the doctrine of 
general availability and concluded: 


Although general availability may be a manifestation that a 
program has not conferred a benefit upon a specific recipient, 


® This accords with a prior methodological statement by the agency: 


We continue to believe that benefits of loans are most a allocated over the life of the loan. Unlike 
a, loans reflect the period of time in which the company has undertaken to repay the principal plus interest. 
erefore, we will allocate loan benefits over the life of the loan, even for loans given expressly to purchase costly cap- 
ital equipment. 
Appendix II, Certain Carbon Steel Products from Mexico, 49 Fed. Reg. 5148, 5150 (Dep’t Comm. 1984). 
In a later decision, British Steel Corp., 10 CIT at ——, 632 F. Supp. at 70-71, the court determined that it was unrea- 
sonable to allocate the benefits of subsidies, not used to acquire long-lived assets, over a 15 year period (the average useful 
life of integrated steel-producing assets as determined by the United States Internal Revenue Service). 
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general availability is not the statutory test. It is merely one of 
several relevant factors to be considered in determining wheth- 
er or not a benefit or competitive advantage has been conferred 
upon a “specific enterprise or industry, or group of enterprises 
or industries.” See § 1677(5). 


PPG Indus., 11 CIT at ——, Slip Op. 87-57 at 15-16." Applying the 
statutory standard, this Court believes that the benefits conferred 
on Olarra in the instant case by virtue of reorganization do not re- 
present a subsidy. Bankruptcy laws, like tax laws, see Bethlehem 
Steel Corp. v. United States, 7 CIT 339, 348, 590 F. Supp. 1237, 1245 
(1984), do not confer countervailable benefits so long as, in their ac- 
tual operation, they do not “result in special bestowals upon specific 
enterprises.” Cabot Corp. v. United States, 9 CIT 489, ——, 620 F. 
Supp. 722, 732 (1985), appeal dismissed on motion of appellee, 788 
F.2d 1539, 1540 (Fed. Cir. 1986). 

The ITA verified that the bankruptcy was in accordance with 
Spanish law and that the receivership plan was approved by at 
least three-quarters of Olarra’s creditors and the Spanish court. 
Moreover, it is not required, and may be inappropriate, for the ITA 
to “look behind” the actions of the Spanish tribunal in the absence 
of facts tending to establish the existence of “a discrete class of ben- 
eficiaries,’” PPG Indus., 11 CIT at ——, Slip. Op. 87-57 at 17, to 
whom benefits accrue. There is nothing to suggest that the bank- 
ruptcy provisions, designed to assist financially troubled debtors, 
operate in practice to benefit specific enterprises or industries. The 
mere fact that bankruptcy allows repayment of debt on favorable 
terms—which is the essence of giving debtors a “fresh start”—does 
nothing to establish that only specific recipients have access to its 
benefits. 

In sum, based on the record with regard to the treatment of work- 
ing capital loans and the benefits flowing from Olarra’s declaration 
of bankruptcy, the Court is satisfied that the ITA’s position is “suffi- 
ciently reasonable,” American Lamb Co. v. United States, 785 F.2d 
994, 1001 (Fed. Cir. 1986) (quoting Federal Election Comm’n v. Dem- 
ocratic Senatorial Campaign Comm., 454 U.S. 27, 39 (1981)), and 
that substantial evidence exists for its conclusion. See also Asahi 
Chem. Indus. v. United States, 4 CIT 120, 123, 548 F. Supp. 1261, 
1264 (1982) (methodology need not be the most reasonable one avail- 
able nor the one that the court would have selected). Under the ap- 
propriate standard of review, this is all that is required of the 


agency. 


11 19 U.S.C. § 167715) (1982) defines subsidy in pertinent part as follows: 
The term * ‘subsidy” * * * includes, but i is not limited to, the following: 
* . 
B) The following main subsidies, if eitied or sania by government action to a specific enterprise.or industry, or 
group of enterprises or industries, whether publicly or privately owned, and whether paid or bestowed directly or indirectly 
on the manufacture, production, or export of any class or kind of merchandise: 


(i) The provision of capital, loans, or loan guarantees on terms inconsistent with commercial considerations. 
(ii) The provision of goods or services at preferential rates. 
(iii) The grant of funds or forgiveness of debt to cover operating losses sustained by a specific industry. 
(iv) The assumption of any costs or expenses of manufacture, production, or distribution. 
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C. Equity Investments by the Bank of Spain 


Plaintiffs present the following concerns with respect to the Bank 
of Spain’s purchases of shares of Olarra’s stock: 


(a) that such purchases may operate as an implied guarantee by 
the Spanish government allowing Olarra to obtain preferential 
commercial loans; 


(b) that the presence of the Bank of Spain might enable and en- 
courage the company to provide returns to its shareholders 
which are lower than would otherwise be acceptable; 


(c) that such purchases may have occurred at a time when divi- 
dends were in arrears thus allowing Olarra to avoid its pre- 
ferred stock obligations; 


(d) that if the market possessed information concerning the 
Bank of Spain’s plans to acquire stock prior to Olarra’s issu- 
ance of stock in 1976, the price paid by private investors direct- 
ly to the compan for the stock would be greater than it other- 
wise would be. If so, the benefits of the purchases would then 
flow to Olarra, even if made several years after the 1976 stock 
issuance. 


Plaintiffs’ Motion at 17-18. 

The ITA’s final determination makes no mention of the informa- 
tion uncovered upon verification concerning the aforementioned 
stock purchases. Notwithstanding the efforts of defendant’s counsel 
to explain for purposes of the instant appeal why such purchases 


cannot amount to a countervailable subsidy, the Court holds that it 
was error for the ITA not to explain, assuming it so concluded, its 
rationale for rejecting the possibility that the stock purchases in the 
instant case conferred a subsidy on Olarra. 

In so holding, the Court seeks to affirm its dedication to the tenet 
that “the orderly functioning of the process of review requires that 
the grounds upon which the administrative agency acted be clearly 
disclosed and adequately sustained.” SEC v. Chenery Corp., 318 U.S. 
80, 94 (1943). This Court will judge “the propriety of [the adminis- 
trative] action solely by the grounds invoked by the agency,” SEC v. 
Chenery Corp., 332 U.S. 194, 196 (1947), and not by “counsel’s post 
hoc rationalizations for agency action.” Motor Vehicle Mfrs. Ass’n of 
the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 
29, 50 (1983) (citing Burlington Truck Lines, Inc. v. United States, 
371 U.S. 156, 168 (1962)); Maine Potato Council v. United States, 9 
CIT 293, ——, 613 F. Supp. 1237, 1245 (1985) (counsel’s explanation 
inadequate substitute for clear statement from agency concerning 
treatment of information). The Court is aware that a “decision of 
less than ideal clarity [can be upheld] if the agency’s path may rea- 
sonably be discerned.” Ceramica Regiomontana, S.A. v. United 
States, 810 F.2d 1137, 1139 (Fed. Cir. 1987) (per curiam) (quoting 
Bowman Transp., Inc. v. Arkansas-Best Freight Sys., 419 U.S. 281, 
286 (1974)). The ITA’s proferred explanations for its determinations 
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as to the other issues raised in this appeal are adequate, albeit less 
than ideal, to illuminate the agency’s decisionmaking path. In con- 
trast, the ITA’s complete failure to address the stock purchase ques- 
tion, which was raised by plaintiffs during the administrative pro- 
ceedings, is not in ‘accordance with law, and requires a remand to 
the agency to allow further consideration of the issue. See Portable 
Elec. Typewriters from Japan, 40 Fed. Reg. 27,079 (Int'l Trade 
Comm’n 1975) (final neg. injury determination), remanded sub nom., 
SCM Corp. v. United States, 84 Cust. Ct. 227, 243, C.R.D. 80-2, 487 
F. Supp. 96, 108 (1980), remanded, 2 CIT 1, 7, 519 F. Supp. 911, 
915-16 (1981), decision on remand aff'd, 4 CIT 7, 16-17, 544 F. Supp. 
194, 201-02 (1982) (action remanded twice for agency to provide a 
more specific and explicit statement of its determinations); Budd 
Co., Ry. Div. v. United States, 1 CIT 67, 76, 507 F. Supp. 997, 1004 
(1980) (action remanded where basis of agency’s findings of fact un- 
clear and no statement of reasoning offered for resulting 
determination). 


CONCLUSION 


This action is remanded to the ITA to allow it to consider and ex- 
plain fully whether the stock purchases by the Bank of Spain 
amount to a countervailable subsidy. The ITA’s determinations 
with regard to the other issues raised for the purposes of this appeal 
are affirmed. The agency is directed to submit the results of its deci- 
sion on remand within thirty days from the date of this order. 


Plaintiffs will then have fifteen days to respond and defendant may 
reply within ten days thereafter. 


(Slip Op. 87-60) 


Yuasa-GENERAL Batrery Corp, GENERAL BaTTery CorP, PLAINTIFFS v. U.S. 
INTERNATIONAL TRADE COMMISSION, DEFENDANTS, AND TAIWAN ELEcTRIC Ap- 
PLIANCE MANUFACTURERS ASSOCIATION ET AL., INTERVENOR-DEFENDANTS 


Court No. 85-04-00483 


OPINION AND ORDER 


[Plaintiffs motion for judgment upon agency record denied in part and granted in 
part; action remanded to International Trade Commission.] 


(Decided May 22, 1987) 
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Ablondi & Foster, p.c. (Italo H. Ablondi, F. David Foster and Sturgis M. Sobin) for 
the intervenor-defendants. | 


Aquino, Judge: The U.S. International Trade Commission 
(“ITC”) has reached a preliminary determination that there is no 
reasonable indication that an industry in 


the United States is materially injured or threatened with ma- 
terial injury * * * by reason of imports from Taiwan of 12-volt 
motorcycle batteries, provided for in item 683.05 of the T[SUS] 
* * * which are alleged to be sold in the United States at less 
than fair value (LTFV).! 


The companies who petitioned the ITC for relief commenced this 
action for judicial review of the foregoing negative determination. 
Their motion for judgment on the agency record, however, relies 
heavily on an issue of law which has since been resolved by the 
Court of Appeals for the Federal Circuit in a manner adverse to 
plaintiffs’ position. 


I 


The standard of judicial review of a preliminary ITC determina- 
tion is whether it is arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law. 19 U.S.C. § 1516(b)(1)(A). 

Plaintiffs’ transcendent point is that the scope of the Commis- 
sion’s authority in making a preliminary determination under the 
Trade Agreements Act of 1979 is circumscribed by a showing of 
mere “possibility” of injury on their part and by a proscription of 
weighing of conflicting evidence on the ITC’s part in accordance 
with Republic Steel Corporation v. United States, 8 CIT 29, and is 
sufficiently reasonable.” American Lamb Company v. United States, 
785 F.2d 994, 1004 (Fed. Cir. 1986). In other words, “Congress in- 
tended application of a narrow judicial review standard” id., and a 
“reviewing court must accord substantial weight to an agency’s in- 
terpretation of a statute it administers”, 785 F.2d at 1001, citing Ze- 
nith Radio Corporation v. United States, 437 U.S. 443, 450-51 
(1978), and Udall v. Tallman, 380 U.S. 1, 16 (1965). Thus, the hold- 
ing of Republic Steel relied on below in American Lamb and in oth- 
er actions was reversed. 

This decision also resolves—negatively—plaintiffs’ primary point. 
See American Lamb Company v. United States, 785 F.2d at 998, n. 4. 


II 


As indicated above, the plaintiffs presented their motion for judg- 
ment prior to the decision of the Court of Appeals, which necessari- 
ly has an impact on their other points: 


! 12-Volt Motorcycle Batteries from Taiwan, 50 Fed. Reg. 9,141 (March 6, 1985), USITC Pub. 1654 (Feb. 1985) [hereinafter 
cited as “Pub. 1654”). 
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A. Definition of Like Product 

The plaintiffs challenge the ITC’s analysis of the merchandise at 
issue. The Trade Agreements Act, 19 U.S.C. § 1677(4)(A), defines 
“industry” in general to mean “the domestic producers as a whole 
of a like product”, which term is defined in subparagraph (10) of 
section 1677 as 


a product which is like, or in the absence of like, most similar 
in characteristics and uses with, the article subject to an inves- 
tigation under this subtitle. 


591 F.Supp. 640 (1984), and Jeannette Sheet Glass Corporation v. 
United States, 9 CIT ——, 607 F.Supp. 123 (1985). 

The plaintiffs contended that the ITC failed to follow these cases 
in reaching its determination. The record herein supports this con- 
tention, and the defendants admit as much. See generally Defend- 
ants’ Memorandum, pp. 12-40. That is: 


The Commission respectfully renews its contention that, in a 
preliminary antidumping or countervailing duty * * * investi- 
gation, the Commission may—indeed, must—evaluate all of the 
evidence on the record, including evidence obtained from par- 
ties opposing the petition for relief, in order to determine 
whether there is reasonable indication of material injury, or 
threat thereof, by reason of allegedly unfair imports * 

The Commission respectfully notes its disagreement with the 
Court’s rulings in Republic Steel Corp. * * * regarding the pa- 
rameters of the “reasonable indication” standard applicable to 
Commission preliminary investigations * * * that an affirma- 


tive preliminary determination merely “commences” an inves- 
tigation * * *. Thus, under that ruling, the Commission’s pre- 
liminary determination is “pre-investigatory” * * * and the 
Commission may not conduct an “investigation” by obtaining 
and weighing conflicting evidence to reach its determination. 
Id. at 12-14 (emphasis in original, footnote omitted). 


This position of the ITC has now been sustained on appeal. That 
is, American Lamb Company v. United States, 9 CIT ——, 611 
F.Supp. 979 (1985), followed Republic Steel and Jeanette on the basis 
of stare decisis. The court, however, certified an interlocutory ap- 
peal from its remand order which resulted in a decision by the Fed- 
eral Circuit that the “ITC’s method of proceeding in applying the 
statutory reasonable indication standard does not contravene but 
accords with clearly discernible legislative intent. 

The plaintiffs characterize the proceeding below as having been 
“directed against Taiwanese motorcycle batteries being sold or of- 
fered for sale in the replacement motorcycle market”.? Their peti- 
tion stated further: 


* * * This replacement market is separate and distinct from the 
market for original equipment manufacturers (“OEM”). To 
date, the Taiwanese product has not been sold, or offered for 


? Plaintiffs’ Brief, p. 22 (quoting from the petition, R. Doc. 1, p. 11, n. 3). 
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sale, in the OEM market. Consequently, this petition is ad- 
dressed to the problems of the U.S. manufacturers selling in 
the replacement market. R.Doc.1, p. 11, n. 3. 


Despite this attempted refinement, the ITC determined to define 
the merchandise under investigation in such a manner as to encom- 
pass the entire market for 12-volt motorcycle batteries in the Unit- 
ed States, not just that for replacements. See Pub. 1654 at 3-4. 
Counsel for the defendants contend: 


Under section [1677](10), the Commission’s decision regarding 
like product is made on the basis of the characteristics and uses 
of the product under investigation, not on its marketing and 
distribution. There are no differences in characteristics and 
uses between 12-volt motorcycle batteries sold in the original 
equipment (OE) market, and those sold in the replacement mar- 
ket. 12-volt motorcycle batteries sold as original equipment are 
identical in characteristics to 12-volt motorcycle batteries with 
the same specifications sold as replacement parts. Whether sold 
as original equipment or as replacement equipment, they share 
the same basic use as a source of electrical power for 
motorcycles. Batteries for the OE market and batteries for the 
replacement market are manufactured in the same plants, us- 
ing the same production processes, equipment, and employees. 
A different distribution system or a different end user using the 
product for the same pur is not a sufficient basis upon 
which to decide that two like products exist.’ 


This position, which has support in the record, is in accordance 
with law within the meaning of 19 U.S.C. § 1516a(b)(1)(A), and it 
was not arbitrary, capricious or an abuse of discretion for the ITC to 
have taken such an approach. In reaching this conclusion, the court 
does not intend to imply that the Commission did not have discre- 
tion to reach its determination via the route urged by the petition- 
ers, rather that it was not required to do so by the Trade Agree- 
ments Act. 

B. Material-Injury Analysis 

Plaintiffs’ motion challenges the ITC’s failure to find reasonable 
indication of material injury within the meaning of that act* on 
three grounds, to wit, (1) it “erred in its analysis of import trends”, 
(2) the Commission erred in concluding that the “difficulties” of the 
other American manufacturer, the Exide Corporation, were caused 


3 Defendants’ Memorandum, pp. 43-44. The ITC teins ae that “[vJirtually all U.S. production of motorcycle 
batteries is accounted for by two domestic producers”. Pub. 1654 
‘4 The pertinent part of this statute, as codified in Title 19, ae 


§ 1673b. Preliminary determinations 
(a) Determination by Commission or reasonable indication of injury 


* [The Commission, within 45 days after the date on which a petition is filed under section 1673a(b) of this ti- 
tle * ea determination, based upon the best information available to it at the time of the determina- 
tion, of whether there is a reasonable indication that— 

(1) an industry in the United States— 
(A) is materially injured, or 
(B) is threatened with material injury, or 
(2) the establishment of an industry in the United States is materially retarded, 
| thay of imports of the merchandise which is the subject of the investigation by the administering authority. If 
t Gemreingtnn i is negative, the investigation shall be terminated. 
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by factors other than Taiwanese imports and (3) its “analysis of 
price suppression/depression in the U.S. market and of lost sales 
distorted the findings” made by the staff. Plaintiffs’ Brief, pp. 
29-37. 

Initially, it is useful to point out that the ITC had rendered a fi- 
nal determination, albeit negative, sub nom. Motorcycle Batteries 
from Taiwan, 47 Fed. Reg. 13,609, USITC Pub. 1228, in March 1982. 
Thus, the Commission was not writing on an original slate in this 
matter. In particular, that investigation had led to a listing of mo- 
torcycle-battery imports for the period 1978 to September 1981. See 
USITC Pub. 1228 at A-24, A-34. 

Plaintiffs’ first specification of error centers on the ITC’s use of 
the word “comparable’® in assessing the levels of imports in 1979 
and 1980 and in 1984. See Plaintiffs’ Brief, pp. 29-30. While this 
point has some merit in view of the statistics compared, any implic- 
it error is harmless. Moverover, the investigation found that the 
two domestic producers had themselves contributed to these figures 
by importing batteries from Taiwan. See Confidential Document 
(“ConfDoc”) 12 at A-7; Pub. 1654 at 5, A-18. 

Plaintiffs’ other two specifications relate to causation. The de- 
fendants argue that, since the ITC found no reasonable indication of 
material injury, it was not obligated to consider the relationship be- 
tween the condition of the domestic industry and the challenged im- 
ports, relying on American Spring Wire Corporation v. United 
States, 8 CIT 20, 23, 590 F.Supp. 1273, 1276 (1984), aff'd sub nom. 
Armco Inc. v. United States, 760 F.2d 249 (Fed.Cir. 1985). See Jean- 
nette Sheet Glass Corporation v. United States, 9 CIT at ——, 607 
F.Supp. at 132 (ITC not required to reach issue of causation in ab- 
sence of finding of injury or retardation during preliminary investi- 
gation of alleged dumping). Nevertheless, the Commission stated 
(over the noted reservations of two of its members’): 


Even if we had concluded that there was a reasonable indica- 
tion of material injury to the domestic industry, we would not 
have concluded that there is a reasonable indication that any 
such injury is by reason of the allegedly LTFV imports. Pub. 
1654 at 9 (footnote omitted). 


As for Exide Corporation’s “difficulties”, according to the ITC 
they were “due to several unusual events during 1983 and 1984, as 
well as internal factors, rather than by reason of the allegedly 
LTFV imports”. Jd. at 10. The plaintiffs criticize this “blanket state- 
ment”. Plaintiffs’ Brief, p. 31. However perspicacious their view 
may be, the record contains evidence sufficient to place the Com- 
mission’s conclusion beyond the realm of arbitrary and capricious 
“8 See Pub. 1654 at 10. 

6 See Pub. 1654 at 9, n. 34. On the other hand, footnote 2 on page 3 states: 
Chairwoman Stern does not regard it as analytically useful to consider the question of material injury completely 


separately from the question of causation. In general, she believes it to be — to examine ca issues even 
when an industry is apparently in good condition to determine whether its performance had been materially wors- 


ened by the subject imports. 
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decisionmaking. See, e.g., ConfDoc 12 at A-15 to A-18. While compe- 
tition from Taiwan may well have had a negative impact on the 
company, the referenced events also did occur and also apparently 
did have a similar influence. 

There is a degree of validity as well in plaintiffs’ claim that the 
ITC’s analysis “distorted” its staff's findings with regard to depres- 
sion of prices in the U.S. market,’ but not enough to result in a con- 
clusion that the Commission’s characterization of the evidence was 
arbitrary and capricious in the context of its failure to find indica- 
tion of material injury. That is, the plaintiffs understandably quib- 
ble with its statement that “imports tended to undersell the domes- 
tic product during 1984’ and also with its assessment that a “sub- 
stantial proportion’® of those imports was for their own accounts. 
The defendants correctly contend, however, that the ITC recognized 
that price was a factor in the three lost sales which were confirmed, 
but that in none of those cases was it the sole basis. See Pub. 1654 
at 11, n. 43. 

In the end, as pointed out above, plaintiffs’ complaint regarding 
the lack of a finding of a reasonable indication of material injury is 
with the Commission’s weighing of the evidence is disregard of Re- 
public Steel and its progency,!® which, of course, have been 
overruled. 


C. Threat-of-Injury Analysis 


More problematic is the ITC’s conclusion that there was no rea- 
sonable indication that the U.S. industry was threatened with mate- 
rial injury by the imports in question within the meaning of the 
Trade Agreements Act, supra note 4. The reasoning in haec verba of 
the Commission is as follows: 


Imports from Taiwan increased during the period of investi- 
gation. However, a significant percentage of imports from Tai- 
wan is accounted for by the imports of the two domestic produc- 
ers, which increased 81 percent between 1982 and 1984. Al- 
though importers’ inventories increased annually from 1982 to 
1984, inventories as a share of shipments of the responding 
firms declined each year during the period under investigation. 
Taiwanese production has increased only slightly during each 
year of the period under investigation. Exports to the United 
States have accounted for a relatively stable percentage of Tai- 
wanese production during the period under investigation. An 
increasing percentage of Taiwanese production was sold in Tai- 
wan during each year of the period under investigation. There 
is nothing on the record which would indicate that there is like- 
ly to be a marked increase in the share of Taiwanese exports di- 
rected at the U.S. market in the near future. 

“7 Compare Plaintiffs’ Brief at 32-37 with Pub. 1654 at 10-11 and ConfDoc 12 at A-29 to A-32. 


8 Pub. 1654 at 10. 
9 Td. at 10, n. 42. Indeed, footnote 8 on page 5 of this document points out: 


YGB is a joint venture between Yuasa America, Inc., a wholly-owned subsidiary of Yuasa Japan, and General Bat- 
tery Corporation. Yuasa America owns 51 percent of YGB. Yuasa Japan owns 49 percent of Yuasa Taiwan. 


10 See Plaintiffs’ Brief, p. 37. 
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In light of the condition of the domestic industry, and the 
fact that the trend of the industry’s performance is positive, we 
conclude that there is no reasonable indication that allegedly 
LTFV imports are a threat of material ene to the U.S. indus- 
try producing 12-volt motorcycle batteries. Pub. 1654 at 11-12 
(footnotes omitted). 


This reasoning is said to be based on section 612(a)(2)(B) of the 
Trade and Tariff Act of 1984, Pub.L. No. 98-573, 98 Stat. 2948, 
3033-34, which added a subsection F to 19 U.S.C. § 1677(7), to wit: 


Threat of material injury.— 

(i) In —_ determining whether an industry in the 
United States is threatened with material injury by reason of 
imports (or sales for importation) of the merchandise, the Com- 
mission shall consider, among other relevant economic 
factors[!!}— 


* * * (II) any increase in production capacity or existing un- 
used capacity in the exporting country likely to result in a 
significant increase in imports of the merchandise to the 
United States, 

(III) any rapid increase in United States market penetra- 
tion and the likelihood that the penetration will increase to 
an injurious level, 

(IV) the probability that imports of the merchandise will 
enter the United States at prices that will have a depress- 
ing or suppressing effect on domestic prices of the 
merchandise, 

(V) any substantial increase in inventories of the mer- 
chandise in the United States, 

(VI) the presence of underutilized capacity for producing 
the merchandise in the exporting country, 

(VII) any other demonstrable adverse trends that indi- 
cate the probability that the importation (or sale for impor- 
tation) of the merchandise (whether or not it is actually be- 
ing imported at the time) will be the cause of actual injury, 
and 

(VII) the potential for product-shifting if production fa- 
cilities owned or controlled by the foreign manufacturers, 
which can be used to produce products subject to investiga- 
tion(s) under section 1671 or 1673 of this title or to final or- 
ders under section 1671e or 1673e of this title, are also used 
to produce the merchandise under investigation. 


(ii) Basis for determination.—Any determination by the Com- 
mission under this subtitle that an industry in the United 
States is threatened with material injury shall be made on the 
basis of evidence that the threat of material injury is real and 


11 The court has deleted paragraph I since the factor set forth therein is to be considered “if a subsidy is involved”, which 
is not the case here. 
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that actual injury is imminent. Such a determination may not 
be made on the basis of mere conjecture or supposition. 


Congress has provided this list of factors to aid the ITC in carry- 
ing out its heavy responsibilities under the Trade Agreements Act. 
According to the Conference Report, H.R.Rep. No. 1156, 98th Cong., 
2d Sess. 174-75 (1984), these factors were added to the law upon a 
recognition that 


the projection of future events is necessarily more difficult than 
the evaluation of current data. Accordingly, a determination of 
threat will require a careful assessment of identifiable current 
trends and competitive conditions in the marketplace. This will 
require the ITC to conduct a thorough, practical, and realistic 
evaluation of how it operates, the role of imports in the market, 
the rate of increase in unfairly traded imports, and their proba- 
ble future impact on the industry. 


If this is what the 1984 act requires, the record at hand reveals 
that the ITC did not meet its mandate. Of course, as parts ITA and 
IIB of this opinion show, the court is not at liberty to substitute its 
view of the facts for that of the Commission. See, e.g., Matsushita 
Electric Industrial Co v. United States, 750 F.2d 927, 936 (Fed.Cir. 
1984). Rather, the court’s review is to “ascertain whether there was 
a rational basis in fact for the determination”. American Lamb 
Company v. United States, 785 F.2d at 1004, quoting from S.Rep. 
No. 249, 96th Cong., 1st Sess. 252 (1979). However, “the grant of dis- 
cretionary authority to an agency implies that the exercise of dis- 
cretion be predicated upon judgment anchored in the language and 
spirit of the relevant statutes and regulations.” Freeport Minerals 
Company v. United States, 776 F.2d 1029, 1032 (Fed.Cir. 1985). 

The Commission’s above-quoted explanation regarding lack of 
reasonable indication of threat of material injury, supra page 10, 
fails to convince this court that it is anchored in the language and 
spirit of the law. For example, the ITC’s reasoning states that 
“{ijmports from Taiwan increased during the period of investiga- 
tion.” This is an understatement; the record shows that those im- 
ports increased from an estimated 257,000 units in 1982 to 446,000 
in 1983 to 620,000 units in 1984 for a 241 percent increase overall. 
See Pub. 1654 at A-18. The 81-percent increase in imports by the 
domestic producers cited by the Commission, though correct, thus 
pales in comparison. Moreover, citation of this fact is misleading in 
that their share of the total imports, as the numbers indicate, actu- 
ally declined during the period.!? 

The ITC states that “importers’ inventories increased annually 
from 1982 to 1984” and also that “inventories as a share of ship- 
ments by the responding firms declined each year”. Although there 
is support for both points in the record,! only the former is specifi- 


12 See ConfDoc 12 at A-25. While the court has overruled plaintiffs’ challenge to the ITC’s characterization of this share 
as representing a “substantial proportion” in the context of its material-injury analysis, supra page 9, suffice it to state here 
that that proportion is but a smaller fraction of the whole. 

13 See, e.g., Pub. 1654 at A-17. 
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cally to be considered under the Trade and Tariff Act,'* while the 
latter is not necessarily supportive of a negative determination. 
Subsection 1677(7)(F\MUID, for example, focuses on any rapid in- 
crease in U.S. market penetration, and the record, in fact, shows 
just such an increase. See ConfDoc 12 at A-27. 

The Commission states, again as quoted above, that Taiwanese 
production had increased only slightly during each year of the peri- 
od under investigation. This is true if “only slightly” is the equiva- 
lent of 24.8 percent overall. See Pub. 1654 at A-17. Indeed, in the 
footnote (48) to its statement, the ITC refers to the “apparently 
large increase in capacity between 1983 and 1984”, which the court 
points out was notably under-utilized both years. See id., Table 9. 
Cf. 19 U.S.C. § 1677(7( FAD and (VD. 

Next the Commission states that exports to the United States 
“have accounted for a relatively stable percentage of Taiwanese 
production”, but this proves accurate only when measured against 
the increase in that production. On the other hand, this point is not 
an economic factor prescribed by the statute, though seemingly rel- 
evant. In fact, those exports, for which the United States is by far 
the largest market, grew by more than 18 percent from 1982 to 
1984. See Pub. 1654 at A-17, Table 9. 

Finally, the ITC states that an “increasing percentage of Taiwan- 
ese production was sold in Taiwan during each year”. Again, 
though accurate, the statement must be tempered by the “large 
increase in capacity”, by the fact that exports exceeded domestic 
shipments in each of the years'* and by the lack of any statutory fo- 
cus on this factor. 

Of those factors set forth in the statute and seemingly overlooked 
by the commissioners, prices were addressed by them in their mate- 
rial-injury analysis. The finding was that prices “generally declined 
during 1983 and 1984”. Pub. 1654 at A-22. Indeed, the staff report- 
ed on margins of underselling by the imports as follows: 


* * * Domestic producers’ and importers [sic] prices were rough- 
ly comparable during 1983. The weighted-average importers’ 
price was higher by * * * percent for the 12N12A-4A1 model in 
one quarter and lower in three quarters. For the 12N14A-3A 
model, the importers’ prices were higher than producers’ 
weighted-average prices in three quarters of 1983 (by as much 
as * * * percent). Importers’ prices declined more rapidly than 
domestic producers’ prices in 1984, resulting in underselling in 
all four quarters of that year for both nado 


This staff analysis, on its face and without other, contradictory 
evidence, makes a negative (or the nonexistent) finding by the Com- 
mission of probability that imports of the merchandise will enter 
the United States at prices that will have a depressing or sup- 


Cf 19 USC. § 1677(7XFXiXV). 

18 See Pub. 1654 at A-17, Table 9. 

16 See id. 

17 Pub. 1654 at A-22 (emphasis added). The court has reviewed and considered the confidential numbers set forth in 
ConfDoc 12 at A-29 and which necessarily are left out of this public quotation. 
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pressing effect on domestic prices within the meaning of factor IV 
hard to reconcile. Cf. ConfDoc 12 at A-33 (Lost sales) and at A-34 
(Lost revenue). 

It is, of course, also difficult to discern the precise cause(s) of the 
decline of a business enterprise, an area in which the court must 
and does defer to the expertise of the ITC. However, the Commis- 
sion found that Exide was “experiencing difficulties”,!* albeit, from 
the ITC’s vantage point, not necessarily due to the foreign competi- 
tion. Nevertheless, with a domestic industry comprised of but two 
manufacturers, the troubles of one would appear to be the kind of 
demonstrable adversity that indicates the probability that the im- 
portation of the merchandise (whether or not it is actually being im- 
ported at the time) will be the cause of actual injury as contemplat- 
ed by 19 U.S.C. § 1677(7F)G)(VID. 

In sum, to the extent the facts in the record are analyzed in ac- 
cordance with the threat-of-material-injury guidance provided by 
Congress in the Trade and Tariff Act, they reasonably indicate that 
such a threat was real and that actual injury was imminent. Stated 
another way, while economics may well be “an inexact science in 
which emotions play a big role’”!® and Congress has recognized that 
“the projection of future events is necessarily more difficult than 
the evaluation of current data’, failure to find the existence of a 
reasonable indication of a threat of material injury on the record 
herein leaves this court unable to conclude that the ITC’s determi- 
nation was not arbitrary and capricious and an abuse of its discre- 
tion within the meaning of 19 U.S.C. § 1516a(b)(1)(A). 

Furthermore, the economic factors in section 1677(F\i) are set 
forth in the conjunctive, which requires consideration of all of 
them, at a minimum. To the extent the ITC failed to consider factor 
IV in the context of threat of injury or factors VII and VIII at all, 
that failure was not in accordance with law within the meaning of 
19 U.S.C. § 1516a(b)(1)(A); the agency must conduct its investiga- 
tions under the applicable statutory provisions. See, e.g., Canadian 
Meat Council v. United States, 11 CIT——, Slip Op. 87-58 at 11 
(May 15, 1987). 

* * * * * * * 

Now, therefore, in view of the foregoing, it is hereby 

OrperED that plaintiffs’ motion pursuant to CIT Rule 56.1 for 
judgment upon the agency record be, and it hereby is, denied in 
part and granted in part in accordance with the above opinion; and 
it is further 

ORDERED that this matter be, and it hereby is, remanded to the 
U.S. International Trade Commission for reconsideration of the is- 
sue of whether there is reasonable indication that the 12-volt-motor- 
cycle-battery industry in the United States is threatened with mate- 


18 Pub. 1654 at 9. See id. at 3, 10. 
19 P. Samuelson, Economics, An Introductory Analysis, p. 9 (3d ed. 1955). 
20 ELR. Rep. No. 1156, 98th Cong., 2d Sess. 174 (1984). 
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rial injury by reason of imports from Taiwan; and it is further 
hereby 

OrpERED that the defendants file any determination of the issue 
remanded within 45 days hereof, that the plaintiffs have 15 days 
thereafter in which to respond and that the defendants and the in- 
tervenor-defendants have the days to reply thereto. 


(Slip Op. 87-61) 


Sava Tual STEEL Pire Co., Lrp. anp TuHal STEEL Pree Inpustry Co., L1p., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND Atcor, INc., SAWHILL D1vi- 
SION OF CycLops CorP., AND WHEATLAND TUBE CorP., INTERVENORS 


Court No. 86-04-00482 
[Motion for clarification or amendment of Slip Op. 87-43 granted in part.] 
(Decided May 26, 1987) 


Willkie Farr & Gallagher (William H. Barringer) for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (A. David Lafer) Civil Division, United States Department 
of Justice, for the defendant. 


MEMORANDUM OPINION 


Restani, Judge: Plaintiffs seek clarification or amendment of a re- 
cent opinion of this court, Saha Thai Steel Pipe Co. v. United States, 
11 CIT ——, Slip Op. 87-43 (April 2, 1987). In that opinion, the 
court granted a protective order with respect to numerous interrog- 
atories served upon defendant by plaintiffs. The court concluded 
that plaintiffs’ discovery requests were improper because plaintiffs 
had failed to make a sufficient showing of bad faith on the part of 
the government and had failed to demonstrate a reasonable basis to 
believe that the administrative record was incomplete. Slip Op. 
87-43, at 8-11. Plaintiffs seek clarification of the opinion because it 
did not specifically address plaintiffs’ request for the production of 
certain documents.! Defendant contends that plaintiffs’ motion is 
merely a disguised petition for rehearing, and argues that the 
court’s reasoning was sufficiently broad to encompass the requests 
for production of documents that plaintiffs now raise. 

The information sought in plaintiffs’ document requests is differ- 
ent from the information sought in the interrogatories. In their in- 
terrogatories plaintiffs sought direct evidence of ex parte contacts 
between Commerce officials and individuals having an interest in 
the outcome of the proceeding. Plaintiffs also sought to probe the 
thought processes of Commerce officials responsible for calculation 


1 Plaintiffs recognize that the court’s reasoning in Slip Op. 87-43 wae ‘ionaecine of certain document requests, and there- 
fore urge the court to consider only document requests numbered 3- 
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of margins. In their requests for production of documents, however, 
plaintiffs seeks to obtain documents containing general policy state- 
ments about the President’s Steel Program (Document Request 4) 
and the relationship between the steel program and unfair trade 
cases involving countries that have not signed Voluntary Restraint 
Agreements (VRA) (Document Requests 5-10).? Plaintiffs’ First Re- 
quest for Production of Documents [Plaintiffs’ Request] at 9-10. 
These requests neither intrude upon the mental processes of Com- 
merce officials, nor do they necessarily derive their relevance from 
an implicit assumption that the government has acted in bad faith. 
See Slip Op. 87-43, at 11. 

Nevertheless, the conclusion reached in Slip Op. 87-43, that there 
was no reasonable basis to believe the record was incomplete, pro- 
vides protection as to both the interrogatories and the document re- 
quests. Plaintiffs again argue that the record should contain refer- 
ences to statements by Commerce officials that unfair trade actions 
might be used to limit imports from countries that had not signed 
VRA’s with the United States. See Slip Op. 87-43, at 6-7 (discussing 
the content of the statements by Commerce officials). The state- 
ments presented to the court, however, refer only to the initiation 
of actions against non-signers in order to curb unfairly traded im- 
ports. Their relevance is highly questionable in this case, which was 
initiated by domestic interests prior to the time the statements 
were made.’ Moreover, the statements cannot reasonably be inter- 
preted as an indication from Commerce that it would unlawfully in- 
flate the size of margins in its ongoing or future investigations. This 
inference of bad faith is similarly unsubstantiated by plaintiff. See 
Slip Op. 87-43, at 8-9. In sum, plaintiffs have simply failed to pro- 
vide a reasonable basis for their allegation that the requested docu- 
ments exist and are relevant to this proceeding.‘ 

Although the court has found no reasonable basis to believe the 
record is incomplete, it is always possible that a document which 
should have been made a part of the record, such as a non-public 
document describing policies affecting the conduct of the investiga- 
tion, will be discovered. Thus far, the Commerce Department has 
attested to the effect that no such documents exist. Of course, if de- 


2 In their brief, plaintiffs also cite their earlier allegation that the record was incomplete because it did not include docu- 
ments relating to “the dual roles of the Deputy Assistant Secretary of Commerce for Import Administration, who is respon- 
sible for achieving the goals of the President’s Steel Program and conducting the antidumping duty investigation * * *°.” 
Plaintiffs’ motion at 3, n.1, citing Slip Op. 87-43, at 10. The discovery requests at issue here do not specifically ask for docu- 
ments regarding the dual roles of Commerce Department officials. To the extent that plaintiffs’ document requests indirect- 
ly seek access to such information, the reasoning in this opinion disposes of this request as well. 

3 The statements cited by plaintiffs were made on April 5, 1985, and during the month of February 1986. See Slip Op. 
87-43, at 6-7. The petitions initiating this investigation were filed on February 28, 1985. See 50 Fed. Reg. 10866, 10867 
(1985) (institution of investigation). 

* Another one of plaintiffs’ requests asks for “all documents containing or evidencing prior drafts of the cost verification 
reports prepared by [a specified Commerce employee] for [the Department of Commerce] in the dumping investigation.” 
Plaintiffs’ Request at 9, para. 3. Plaintiffs allege that the cost verification “ “report originally submitted to Commerce con- 
tained conclusions and language that substantially differed from the final version of the report, and was subsequently re- 
written or edited by Commerce officials not present at verification.” Plaintiffs’ motion at 10. Plaintiffs base this allegation 
on information received from the author of the original report. Plaintiffs ask that the earlier draft be included in the record 
because it “may represent a fairer representation of the verifier’s conclusions * * *°.” Id. 

In their earlier papers, plaintiffs had the opportunity to inform the court of the facts supporting their motion, but —_ 
to do so. Although such evidence might have been helpful to the court when it made its initial determination 
overall completeness of the record, the court will not sanction waste of legal and judicial resources by allowing Sint to 
upset that decision with belated argument. The court, however, will require the government to respond to this specific re- 
quest by providing the document if it exists or by claiming whatever privilege may be applicable. 





56 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 24, JUNE 17, 1987 


fendants discover such documents during the course of these pro- 
ceedings, the government is under a continuing obligation to 
produce them to complete the administrative record. 

So ORDERED. 


(Slip Op. 87-62) 
GLAMORISE FouNDATIONS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-06-00746 


Before Newman, Senior Judge. 


MEMORANDUM OPINION AND ORDER 


Defendant’s concurrent motions to vacate a stipulated judgment on an agreed 
statement of facts and to dismiss this action for lack of jurisdiction is granted since 
at the time the action was commenced, plaintiff admittedly had not paid all liquidat- 
ed duties, as required by 28 U.S.C. § 2637(a). The provision in section 2637(a) with re- 
spect to the payment of all liquidated duties at the time the action is commenced is a 
strict requirement for invoking the jurisdiction of the Court of International Trade 
in an action brought under 28 U.S.C. 1581(a) to contest the denial of a protest and 
such jurisdictional requirement may not be waived. 

[Defendant’s motions for vacatur of judgment and for dismissal granted.] 


(Decided May 27, 1987) 


Law Offices of Richard L. Furman (Richard L. Furman and Jeanmarie DelCore, 
Esqs., of counsel) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Department of Justice and 
Kenneth N. Wolf, Esq., for defendant. 


Newman, Senior Judge: 


INTRODUCTION 


Defendant has moved, pursuant to rules 1, 59 and 60 of the Rules 
of the United States Court of International Trade, for relief from 
the stipulated judgment entered by the court in this case on March 
5, 1987 upon an agreed statement of facts. Concurrently, by sepa- 
rate motion, defendant seeks dismissal of this action on the ground 
that the court lacks jurisdiction. 

Specifically, defendant requests vacatur of the March 5, 1987 
judgment and dismissal of the action on the ground that “the Cus- 
toms Service’s recent review of the jurisdictional facts discloses that 
plaintiff commenced this action prior to the payment of the liqui- 
dated duties” (Deft’s Memorandum at 1). In essence, it is the gov- 
ernment’s position that plaintiff failed to comply with 28 U.S.C. 
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§ 2637(a)'! and consequently the court was without jurisdiction to 
render the March 5, 1987 judgment. 

Plaintiff opposes defendant’s motions on the grounds: (1) plaintiff 
made a good faith attempt to satisfy the requirements of section 
2637(a) by arranging with its surety for the timely payment of all 
liquidated duties; and (2) the government’s failure to raise the juris- 
dictional issue before the stipulated judgment was entered pre- 
cludes defendant from now raising the issue. While frankly conced- 
ing that the liquidated duties were unpaid at the time this action 
was commenced, as required by section 2637(a), plaintiff urges that 
the court, under the circumstances of this case, should exercise its 
discretion and equity powers to excuse plaintiff from the require- 
ment of section 2637(a) that liquidated duties be paid at the time 
the action is commenced. 

After careful consideration of the parties’ submissions, the court 
is constrained to grant defendant’s motions. 


BACKGROUND 


From the affidavits submitted by the respective parties and the 
court records, the following undisputed facts appear: 

As previously mentioned, defendant stipulated on March 5, 1987 
to a judgment on an agreed statement of facts. See Rule 58.1. Ap- 
proximately three weeks thereafter, on or about March 27, 1987, 
the Customs Service (Customs) discovered that plaintiff had not ten- 
dered payment of the liquidated duties owing on its entry until Au- 
gust 28, 1986, some two months after the filing of the summons in 
this action. When the government entered into the stipulated judg- 
ment on March 5, 1987, Customs erroneously assumed that at the 
time this action was commenced, plaintiff had paid all liquidated 
duties. This assumption was based on the fact that Customs’ com- 
puter listing of unpaid accounts as of May 31, 1986 did not disclose 
any outstanding or unpaid bills pertaining to “Glamorise Founda- 
tion,” although it showed that “Glamouse Found.” had unpaid liqui- 
dated duties. Inasmuch as “Glamorise Foundation” did not appear 
on the computer listing as of May 31, 1986, Customs incorrectly as- 
sumed that plaintiff did not owe any liquidated duties to the gov- 
ernment. However, in a recent review of its records, Customs dis- 
covered that as of June 13, 1986, the date this action was com- 
menced, liquidated duties for the entry in question had in fact not 
been tendered on behalf of plaintiff. It is undisputed by plaintiff 
that liquidated duties were not paid on its entry until August 28, 
1986. 

Plaintiff explains this default in the timely payment of liquidated 
duties on the basis of plaintiff’s reliance upon its surety’s promise to 
make payment of the duties so that this action could be properly 
~T 28 U.S.C. § 2637(a) provides: “A civil action contesting the denial of a protest under section 515 of the Tariff Act of 1930 


may be commenced in the Court of International Trade only if all liquidated duties, charges or exactions, have been paid at 
the time the action is commenced * * *” 
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filed and the surety’s breach of its obligation to plaintiff to make 
timely tender of the duties prior to commencement of this action.” 


OPINION 


There can be no doubt that if the court lacked jurisdiction of this 
action at the time judgment was entered for plaintiff, Rule 60(b)(4) 
of the rules of this court is an appropriate vehicle for granting de- 
fendant relief from the void judgment. McLearn v. Cowan & Co., 
660 F.2d 845 (2nd Cir. 1981). Further, under Rule 60(b)(1) this court 
may grant relief from a judgment for mistake, inadvertence or ex- 
cusable neglect. 

While there is no question that the government demonstrated a 
willingness to stipulate in plaintiff's favor on the merits when a 
judgment upon an agreed statement of facts was entered on March 
5, 1987, nonetheless the undisputed facts outlined above compel ap- 
plication of the relief provisions of Rule 60(b) and dismissal of this 
action for lack of jurisdiction. Plainly, an action may be dismissed 
on jurisdictional grounds for failure to pay increased duties. The 
burden of proof of jurisdiction, of course, is always on the party as- 
serting jurisdiction—normally the plaintiff. Associated Dry Goods v. 
United States, 69 Cust. Ct. 23, C.D. 4367 (1972). 

Pursuant to 28 U.S.C. 2637(a), the tender of liquidated duties at 
the time the action is commenced is, obviously, a condition 
precedent to invoking the jurisdiction of this court. American Air 
Parcel Forwarding Co. v. United States, 6 CIT 146, 573 F. Supp. 117 
(1983). The court sees no ambiguity in the statute concerning that 
requirement. Unfortunately, in the instant case, the liquidated du- 
ties were not paid for some two months after the filing of a sum- 
mons in this action. Significantly, were Customs required to reliqui- 
date the entry covered by this action pursuant to the court’s judg- 
ment of March 5, 1987, the government would, in conformance with 
the court’s judgment, be obligated to pay plaintiff interest on the re- 
funded duties at the statutory rate from the date of filing of the 
summons. 28 U.S.C. § 2644. Plainly, then, section 2644 also demon- 
strates that Congress expected all liquidated duties, charges, and 
exactions to be paid at the time an action contesting the denial of a 
protest is filed. 

In support of its contention that the court, under the circum- 
stances of this case, should equitable principles to the requirements 
of 28 U.S.C. § 2637(a), plaintiff relies upon Dynasty Footwear v. 
United States, 4 CIT 196, 551 F. Supp. 1138 (1982). But, plaintiffs 
reliance upon Dynasty is misplaced here. 

In Dynasty, the court denied the government’s motion to dismiss 
for lack of jurisdiction holding that the requirement for payment of 
duties before commencement of an action imposed under section 
2637(a) was satisfied. At the time the action was instituted in Dy- 


? The affidavit submitted by plaintiff discloses that because of plaintiff's financial difficulties at the time, plaintiff had ar- 
ranged for its surety to advance the duties and make timely payment to Customs. 
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nasty, Customs was in possession of sufficient monies owing to 
plaintiff to pay the duties on the entry in the pending action and 
such monies owing to plaintiff should have been set off against the 
duties due on the entry covered by the action. In the current case, 
however, plaintiff concedes that the special circumstances existing 
in Dynasty relating to the offset to the duty liability are absent 
here. 

Plaintiff next insists that under section 2637(a) payment of liqui- 
dated duties is merely a condition precedent to suit which may be 
satisfied at any time after the action is commenced and that the 
statute imposes no jurisdictional requirement. This argument is re- 
futed by the express language of the statute. Indeed, section 2637(a) 
is clear and unambiguous that an action may be brought “only if all 
liquidated duties, charges or exactions have been paid at the time 
the action is commenced” (emphasis added). Plaintiff requests that 
the court ignore the express language of the statute and exercise its 
equity powers to make an exception for plaintiff under the circum- 
stances of the present case. 

Fundamentally, of course, the United States is immune from suit 
except in accordance with the terms and conditions under which it 
consents to be sued. NEC Corporation v. United States, 806 F.2d 247 
(Fed. Cir. 1986). In section 2637(a), Congress manifestly expressed 
its intent that payment of liquidated duties at the time the action is 
commenced is a prerequisite to the filing of a summons in a action 
brought to contest the denial of a protest. And “[t]he terms of the 
government’s consent to be sued in any particular court define that 
court’s jurisdiction to entertain the suit.” IJd., at 249. Further, 
“{clonditions upon which the government consents to be sued must 
be strictly observed and are not subject to implied exceptions.” Ibid. 
Consequently, the court cannot entertain jurisdiction in this action 
based upon the exercise of discretion or its equity powers. In short, 
plaintiff's contention that noncompliance with section 2637(a) “may 
be subject to excuse and remedied upon equitable principles” (NEC 
Corporation, 806 F.2d at 249) must be rejected under the facts 
presented here. 

We turn to plaintiff's contention that the government’s failure to 
investigate plaintiff's payment of liquidated duties and raise the ju- 
risdictional issue until after the entry of judgment on March 5, 
1987 precludes defendant from any relief from the judgment. 

While the court has no doubt that the jurisdictional impediment 
to plaintiff's action raised by defendant at this late juncture could 
have been more effectively investigated by Customs personnel and 
more timely asserted by defendant in this action, it is fundamental 
that a requisite of jurisdiction cannot be waived. NEC Corporation, 
806 F.2d at 249, citing Georgetown Steel v. United States, 801 F.2d 
1308, 1312 (Fed. Cir. 1986). Moreover, a motion to vacate a judg- 
ment for lack of jurisdiction “may be brought at any time after fi- 
nal judgment.” McLearn, 660 F.2d at 848. In BASF Colors & Chemi- 
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cals, Inc. v. United States, 57 Cust. Ct. 541, R.D. 11195 (1966), aff'd, 
59 Cust. Ct. 834, A.R.D. 228 (1967), aff'd 56 CCPA 47, 420 F.2d 763 
(1969), the court stressed that questions of jurisdiction may be 
raised at any time “for clearly a decision of a court without jurisdic- 
tion is a nullity”. 57 Cust. Ct. at 543. 

In summary, the undisputed facts demonstrate that while plain- 
tiff made a good faith attempt to pay the liquidated duties in a 
timely manner, nonetheless, the court lacks jurisdiction over this 
action by virtue of plaintiffs failure to comply with 28 U.S.C. 
§ 2637(a). The court’s lack of jurisdiction if properly raised by de- 
fendant at this time as a ground for vacatur of a void judgment 
under Rule 60(b)(4) and for dismissal of the action. 


ORDER 


Accordingly, it is hereby ordered that: 

1. Defendant’s motion for vacatur of the decision and judgment 
entered on March 5, 1987 is granted. 

2. Defendant’s motion to dismiss for lack of jurisdiction is 
granted. 


June 3, 1987. 


ERRATUM 


(Slip Op. 87-47) 


House oF Lioyp, INc., PLAINTIFF v. UNITED STATES, DEFENDANT, PETER S. 
HERRICK, APPLICANT FOR INTERVENTION 


Please make the following correction to Slip Op. 87-47, published 
in Customs BULLETIN, Vol. 21, No. 19, dated May 13, 1987: 


Page 80, line 1, change name to read: “House or Lioyp * * *” 
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Seattle 
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Chicago 
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V87/120 


V87/121 


V87/122 


V87/123 


V87/124 


V87/125 


V87/126 
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V87/130 


Watson, J. 
May 4, 1987 


Watson, J. 
May 4, 1987 


Watson, J. 
May 4, 1987 


Watson, J. 
May 4, 1987 


Watson, J. 
May 4, 1987 


Watson, J. 
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Sewing machine heads 
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Dallas 
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Agreed statement of facts 
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